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CURRENT TOPICS. 


A SOMEWHAT curious application of the rule of 
law in regard to illegal contracts, was made in Kist- 
ner v. Newhouse, 4 Weekly Notes 452, by the Su- 
preme Court of Pennsylvania. A. was the owner ofa 
ticket in a lottery, which he passed over to B. The 
evidence was conflicting as to whether the trans- 
action was a gift of the ticket and of whatever it 
might draw, or whether it was handed to B. to ob- 
tain what it might draw, as agent for A. The 
ticket drew a pair of horses, of which B. obtained 
possession. A. transferred all his right to K., who 
went to B., and by threats and menaces succeeded 
in acquiring possession of the horses. In an action 
of replevin by B. against K., it was held that B. 
could recover, the court saying: ‘‘ The defendant 
in error had the actual possession of the horses 
under a claim of title. The plaintiff in error 
sought to prove property through an illegal trans- 
action, which conld give him no right. The jury 
has found that he obtained the possession of the 
property from the defendant in error against his 
will, and by threats, menace, duress or force. 
This leaves the plaintiffin error without any found- 
ation upon which to rest a claim.” 





In Leverett v. The State, 1 Tex. L. J. 113, re- 
cently decided by the Court of Appeals of Texas, 
it was held that the fact that a jury arrived at their 
verdict by lot will not render such verdict void, 
or entitle the party against whom such verdict was 
found to a new trial, if it should not be made to 
appear that the jury bound themselves to abide by 
such verdict before casting lots; if the jury agreed 
to the verdict after it had thus been arrived at, it 
is sufficient. Thompson’s case, 8 Gratt. 637, which 
was a trial for murder, is a case directly in point. 
The jury having come to the conclusion to find the 
the prisoner guilty, it was agreed that each juror 
should set down the number of years he thought 
the offense merited; that all the numbers should 
be added ; the aggregate be divided by twelve and 
the result be their verdict, This was held to be 
no ground for a new trial. The authorities uni- 
formly make a distinction between the resorting 
to chance to determine absolutely the verdict and 
the adopting such means, not with the intention 
of being bound by the result at all events, but only 
in case the result thus attained proves satisfactory 
to the jury. 2 Graham & Wat. on New Trials, 
580. The Supreme Court of New York say: “If 
the means is adopted merely for the sake of arriv- 
ing at a reasonable measure of damages, without 
binding the jurors by the result, it is no objection 
to the verdict.”” Dana v. Tucker, 4 Johns. R. 487. 
The Supreme Court of Tennessee say: ‘‘A jury 
may make the experiment with a view to ascertain 
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what the amount will be, and if the amount pro- 
duced gives satisfaction they may return it as their 
verdict. But they can not agree before the 
amount is ascertained that they will abide by it, 
and if they do, it is an error for which a new trial 
will be granted.’’ Harvey v. Jones, 3 Hump. 157. 
See also Burke v. Burnett, 3 Hump. 150. The Su- 
preme Court of Massachusetts says: The impro- 
priety consists in the agreement to be bound by the 
result. Noone was bound by the result. And if 
the average was finally adopted as the amount of 
the verdict, it was after a comparison of the dif- 
ferent views of all after due deliberation and full 
discussion of the whole subject, and by reason of 
reciprocal concessions among the different jurors. 
It appears to have been freely assented to by all, 
and we can perceive no impropriety in the mode 
of reaching the result.’’ Dorr v. Fenno, 12 Pick. 
521. See also Dunn v. Hall, 8 Black. 32; Copeth- 
waite v. Jones, et al., Dallas, 55. And in Chandler 
v. Burke, where the verdict was in the same man- 
ner and the jury were polled and each juror an- 
swered that it was his verdict, the court refused 
to grant a new trial. 2 Harrington, 387; Grinnell 
v. Phillips, 1 Mass. 530; Heath v. Conway, 1 Bibb. 
(Ky.) 398. 





THE case of Nightingale v. Chafee, recently de- 
cided by the Supreme Court of Rhode Island, holds 
t to be the settled rule in that state that a promis- 
sory note given for an antecedent debt does not 
discharge the debt unless the note is given and re- 
ceived as absolute payment; and the burden of 
proof is on the debtor to show that it was so given 
and received. Swett v. James, 2 R. I. 270; Wheel- 
er v. Schroeder, 4 R. I. 383; Wilbur v. Jernegan, 
Index B. 25. In these cases the maker of the note 
was also the debtor. In the case at bar the ori- 
ginal debtors were more numerous than the mak- 
ers of the new paper, but this the court held did 
not alter the rule. The earlier English cases hold 
that an agreement to accept the liability of one or 
more of several partners, in lieu of the whole, was 
invalid for want of consideration. Lodge v. Di- 
cas, 3 B. & A. 611; David v. Ellice, 5 B. & C. 196. 
Later cases are more liberal, and hold that if a 
creditor actually agrees to take a firm, from which 
one partner has retired, as his debtor in lieu of the 
old firm, he will be bound by his agreement; but 
that in any given case, whether he has so agreed 
or not is a question of fact to be proved against 
him. Thompson v. Percival, 2 B. & Ad. 969; Hart 
vy. Alexander 2 M. & W. 484; Lindley on Parth. 
454. The lawis the same in this country. It is 
also the law here that an agreement to discharge 
the retiring partner will not be inferred from the 
mere acceptance of the note of the continuing 
partners for the joint debt, but must be estab- 
lished by independent proof. 2 Am. Lead. 
Cas. 5th edit. 272, 274, and cases cited. 
** Can it be inferred that the new paper was taken 
in satisfaction of the old, because the old was sur- 
rendered or cancelled? Professor Parsons, in his 
book on Notes and Bills, (2d ed.), vol. ii, p. 203, 
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expresses the opinion that renewals at bank ought 
always to be regarded as payment, because, he 
says, the banks themselves so regard them. He 
does not tell us how he knows they so regard them. 
When the original loan is secured by mortgage, 
lien or collaterals, we think it is not supposed that 
a renewal affects the security, which indicates that 
itis not supposed that the renewal creates a new 
debt. The cases on this point are meagre, and 
disclose a vacillating and unsettled state of judi- 
cial opinion. In New York the more prevalent 
view seems to be that a satisfaction of the old notes 
is not inferable from their mere surrender, without 
other proof. Olcott v. Rathbone, 5 Wend. 490; 
The Winsted Bank v. Webb, 39 N. Y. 325; First 
National Bank v. Morgan, 13 N. Y. Sup. Ct. R. 
346; but contra, see Neff v. Clute, 12 Barb. S. C. 
466; Arnlod v. Camp, 12 Johns. Rep. 409. A sim- 
ilar view seems to prevail in California: Welch v. 
Allington, 23 Cal. 322; in Virginia: Moses v. 
Trice, 21 Grat. 556; in Mississippi: Wade v. 
Thrasher, 18 Miss. 358; and in Missouri: Powell v. 
Charless’ adm’rs, 34 Mo. 485, 495; Lippold v. Held, 
58 Mo. 213; Christian e¢ al. v. Newberry, 61 Mo. 
446. In Powell v. Charless’ adm’rs, one partner 
gave his individual note to take up a partnership 
note, which was surrendered, and the court re- 
marked: ‘‘ This fact” (the fact of its surrender) 
“is entitled to great weight with the jury, but 
does not raise a legal presumption of an agreement 
to extinguish it, and discharge the liability of the 
other partner.’’ In other states there is more in- 
clination to regard the taking of a note as proof of 
payment. Anderson v. Henshaw, 2 Day, 272; 
Morgan etal. v. Their Creditors, 1 La. 527; Bank 
of the State v. Croft, 3 McC. 522; and see Evans 
v. Drummond, 4 Esp. 89.”’ 





An article in the Nation, for November 29, 
headed ‘“ Legal Bouffe in Iowa,”’ affords cumula- 
tive evidence of the unconscionable character of 
the attack made upon Judge Dillon last summer, 
and to which the Nation lent its influence. The 
article recites the proceedings of the committee of 
the Iowa bar, appointed to examine into the 
charges, and mentions the fact that Mr. Cate, the 
author of the charges, was notified that he might 
appear before the committee, and “submit to 
them anything he desired.”’ Instead of answering 
the committee directiy, and naming a time when 
he would appear, he answered evasively—that is, 
in the language of the Nation’s article, he ‘ pro- 
fessed his readiness to go out to Iowa, and make 
his complaint in person, but requested first to 
know whether Judge Dillon would also go before 
the committee.” To this, Mr. Nourse, the chair- 
man of the committee, replied, “‘Of course, we 
would not refuse to hear Judge Dillon, or any one 
else.”? This afforded Mr. Cate a loophole for fur- 
ther dodging, and he replied, ‘‘ asking for a direct 
answer, but again professing his entire readiness 
to appear, provided he had counsel to assist him.” 
Now, it was, no doubt, fresh in the minds of the 
committee that about six weeks before, when Mr. 





Cate was in Des Moines, and when his counsel was 
there with him, and when Judge Dillon was there 
also, the very meeting which appointed this com- 
mittee had invited Mr. Cate to appear before them, 
and submit anything he desired. But Mr. Cate 
was not that sort of a man. He was too smart to 
appear and submit himself to a cross-examination, 
while he could make his attacks by means of cir- 
culars scattered broadcast through the mails, and 
through the editorial columns of a widely circu- 
lated journal. No, no. Mr. Cate’s method of at- 
tack left his antagonist at too great a disadvantage 
to be given up. He, on the day in question, kept 
himself stowed away snugly in his hotel; and, re- 
turning East, he continued to fulminate against 
Judge Dillon his ‘ circulars ’’ and his editorials in 
the Nation. But he submitted to the committee 
his case against Judge Dillon, in the shape of 
copies of these circulars, and also some printed 
affidavits ‘“‘to the effect that prior to the com- 
mencement of the litigation in controversy, Mr. 
Grinnell had boasted of his influence with the 
Judge of the District and the Circuit Court, and 
proffered him his influence in behalf of Mr. Cate 
and those interested with him.’’ Judge Dillon 
submitted his reply in writing, and the committee 
could come to no other conclusion than that “ the 
publications against Judge Dillon are very general 
in their statements, and consist of insinuations and 
inferences, rather than any direct charges.”” The 
facts, if true, proved nothing which, in the judg- 
ment of fair-minded men, would raise an infer- 
ence of improper conduct or motive on the part of 
an accused magistrate. They left the committee 
no alternative but to find that the charges of im- 
proper conduct were ‘ wholly devoid of evidence 
to sustain them.” 

Now, because the ‘‘ court,’’ as the Nation calls 
this committee of the bar, after the prosecuting 
witness had skulked away once and refused to ap- 
pear when he was at their place of meeting with 
his counsel, and after he had sent two evasive an- 
swers in response to their request that he should 
appear before them, proceeded to make up their 
finding upon the evidence which he had submitted 
to them, the Nation calls it a bouffe proceeding, and 
likens it to ‘‘ the courts of Gerolstein.”’ And the 
gravamen of the Nation’s complaint is expressed in 
the following words: ‘‘ It may be mentioned, also 
that without an examination of Judge Dillon, the 
whole investigation would necessarily be a farce, 
inasmuch as many facts bearing on the receivership 
could not be elicited without a cross-examination of 
him under oath.”” Exactly. You have submitted 
your case. It proves nothing. It is so utterly 
destitute of substance that the very hearing of it 
becomes a farce, unless the prosecuting witness 
can be allowed to put the accused person on the 
witness stand, and, with the aid of a bullying 
lawyer, ‘‘ cross-examine him under oath.” To en- 
lighten the ignorance of the editor of the Na- 
tion, we assure him that such methods of trying 
persons accused of crime, although they may ob- 
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tain in the ** courts of Gerolstein,’’ and in those of 
the Sheik ul Islam, where he evidently learned his 
law, have not been in vogue among English speak- 
ing peoples for several centuries. We further as- 
sure him, that when he and Mr. Cate get their 
‘case’? against Judge Dillon before the Senate, 
about which they have prated so much and done 
so little, although they may themselves be sub- 
jected to “ a cross-examination under oath,” they 
will not be entitled to demand any such privilege 
as against the accused. We will add further our 
deliberate conviction that neither Mr. Cate nor the 
editor of the Nation has ever had a serious intention 
of asking for an investigation of their charges by 
a committee of the House of Representatives. 
Neither one of them has any idea of facing a tri- 
bunal where they will be called upon to make their 
slanders good. An investigation instituted against 
a magistrate who has borne a good character for 
twenty years, whose upright conduct is certified 
to by every attorney in the case,* whose reputation 
is hedged about by the good opinion of the bar and 
people of seven states, in which he is personally 
known, will prove a greater farce than anything the 
Nation has yet attempted to describe. 
SSeS See 


THE TOWNSHIP BONDS OF MISSOURI. 


The recent decision of the Supreme Court of the 
United States on this subject, delivered in the case 
of Cass Co. v. Johnson, published in this issue, is 
of sufficient importance to merit an examination. 
So great an amount was involved in the case as to 
cause harsh criticism, especially in this state. The 
object of this article is simply to examine the prin- 
ciples upon which the opinion of the court is pre- 
ditated, and to determine whether those principles 
are correct expositions of the law. 

Section 14 of art. 11 of the Constitution of Mis- 
souri, adopted in 1865, contains the following lan- 
guage: ‘The general assembly shall not author- 
ize any county, city or town to become a stock- 
holder in, or to loan its credit to, any company, 
association or corporation, unless two-thirds of the 
qualified voters of such county, city or town, ata 
regular or special election, to be held therein, shall 
assent thereto.”’ 

During the time that the convention which 
framed this constitution was in session, the Su- 
preme Court of Missouri was called upon to con- 
strue a statute of the state containing similar lan- 
guage. The legislature, in 1857, had enacted 
‘*that the corporate authorities of the different 
cities in the county of St. Louis shall have the 
power, whenever a majority of the legal voters of 
the respective cities in said county authorize them 
to do so, to grant permission for the opening of any 
establishment or establishments within the corpo- 
rate limits of said cities, for the sale of refresh- 
ments of any kind—distilled liquors excepted—on 
any day in the week.” An election had taken 


* It has been stated that Mr. Ashurst did not sign the pa- 
per here alluded to. His connection with the case was 
rather as chairman of a committee of bondholders than as 
counsel, 





place under this act, in 1858, which was held at 
the same time with a general election, and on this 
particular question only about five thousand voters 
voted in favor of granting the authority. On other 
questions submitted at the same time, there were 
13,000 votes cast. The court held ‘ that the vote of 
5,000 out of 13,000 voters is not the vote of a ma- 
jority,” evidently showing that the only test of the 
number of voters was the electionitself. See State 
v. Winkelmeyer, 35 Mo. 103. A short time there- 
after another case arose under the same statute, 
(State v. Binder, 38 Mo. 450,) in which the court 
more specifically gave definition to the words of 
the statute in the following language: ‘‘ Certainly, 
in the absence of any evidence to the contrary, it 
may be presumed that the voters voting at an elec- 
tion so held were all the legal voters of the city, 
and that all those who did not see fit to vote, if 
there were any, acquiesced in the action of those 
who did vote, and so are to be considered equally 
bound and concluded by the result of the election.” 

But just previous to this last decision, construc- 
tion was given to a statute similar in its language 
to the constitutional provision now under con- 
sideration. The General Assembly of Missouri, 
in 1865, just after the adoption of the consttitu- 
tion, pussed an act authorizing the city of &t. 
Joseph to issue its bonds, provided the proposi- 
tion should be first submitted to a vote of the qual- 
ified voters of said city, and that in all such cases , 
‘“‘it should require two-thirds of such qualified voters 
to sanction the same.’’ The election having been 
held; the Mayor refused to sign and deliver the 
bonds, because he was in doubt ‘* whether the mat- 
ter was to be determined by two-thirds of the votes 
polled at the special election, or by two-thirds of 
all the voters resident in the city absolutely, 
whether voting or not.’’ The court ordered the 
issue of the bondson mandamus, using the follow- 
ing language: ‘* We think it was sufficient that 
two-thirds of all the qualifled voters who voted at 
the special election authorized for the express pur- 
pose of determining that question on public notice 
duly given, voted in favor of the proposition, This 
was the mode provided, by law, for ascertaining 
the sense of the qualified voters of the city upon 
that qnestion. There would appear to be no other 
practicable way in which the matter could be de- 
termined.’’ It must be remembered that this case 
was decided after the constitution took effect, and 
after the passage of the registration law there- 
under. 

It will now be enquired whether these decisions 
of the Supreme Court of Missouri were in accord- 
ance with the principles of the common law and 
the adjudications of other states. McCrary, in 
his work on Elections, lays down the following as 
a rule of construction: ‘* Where a statute requires 
a question to be decided, or an officer to be chosen 
by the votes of a majority of the voters of a county, 
this does not require that a majority of all per- 
sons in the county, entitled to vote, shall actually 
vote affirmatively, but only that the result shall be 
decided by the majority of the votes cast, provid- 
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ed always, that there is a fair election, and an 
equal opportunity for all to participate. In such 
a case the only proper test of the number of per- 
sons entitled to vote is the result of the election, 
as determined by the ballot box, and the courts 
will not go outside of that to enquire whether 
there were other persons entitled to vote who did 
not do so.” Sec. 183. See also Dillon Mun. Cor. 
§ 215. 

As early as 1858 the Supreme Court of Dlinois 
had passed upon similar constitutional and statu- 
tory provisions. The Constitution of Lilinois, 1848, 
art. 7, sec, 5, provided, *‘ that no county seat shall 
be removed until the point to which it is proposed 
to be removed shall be fixed by law, and a major- 
ity of the voters of the county shall have voted in 
favor of its removal to such point.” The legisla- 
tive act under this provision of the constitution 
authorized the removal of county seats ‘* when 
approved by a majority of those voting”’ on the 
question. The supreme court of that state con- 
struing this act used the folowing language: ‘‘This 
portion of the constitution must receive a practi- 
cal construction. We understand it to assume— 
and such we believe was the understanding of its 
framers—that the voters of the county referred to, 
were all voters who should vote at the election au- 
thorized by it. If we go beyond this and enquire 
whether there were other voters of the county, 


,who were detained from the election by business | 


or sickness or who voluntarily absented themselves 
from the polls, we should introduce an intermin- 
able enquiry, and invite contests in elections of 
the most harassing and baneful character, if we 
did not destroy all of the practical benefits of laws 
passed under this provision of the constitution. 
We hold, therefore, that a majority of the legal 
votes cast at this election is sufficient to determine 
the question of a re-location of the county seat.”’ 
The court, in the same opinion, proceeds further: 
**In this mode alone can the law be sustained au- 
thorizing township organization, which has been 
in operation in most of the northern counties of 
the state since the adoption of the constitution.” 

To understand thoroughly the reference of the 
court to township organization it is only necessary 
to quote the language of the constitution in re- 
gard to that subject. ‘The general assembly 
shall provide by a general law for a township or- 
ganization, under which any county may organize 
whenever a majority of the voters of such county 
at any general election shall so determine.”? The 
act of the legislature to carry out township organ- 
ization, provided the machinery for a vote under 


this provision of the constitution, and declared, 


‘that a majority of the voters voting at such elec- 
tion shall be taken and deemed a majority of the 
voters of said county.’’ This question was pre- 
sented for decision to. the supreme court in the 
case of People v. Garner, 47 Ill. 246, and the court 
used the following language: “It is a question of 
some difficulty to determine how it may be ascer- 
tained whether the majority of the voters of the 
county had cast their votes in favor of the town- 





ship organization. If we take the vote actually 
polled, as being evidence of the number of voters 
of the. county, then the means are plain and of 
easy application. But if any other mode be re- 
sorted to, there must result great inconvenience, 
uncertainty and delay. It is said that the registry 
of the vote immediately before the election in 1865 
affords a more reliable rule. We fail to see that 
it can, and it is illustrated in this case, as 158 votes 
were cast by persons whose names were not on the 
registry list. It thus appears that to that extent 
it was certainly incorrect, and for ought we know 
all those failing to vote, whose names were regis- 
tered, may not have been legal voters. * * * * 
We, therefore, regard the registry list as affording 
no more or better evidence than the poll books.” 
The court proceeds: ‘‘As was said in the case of 
of People v. Warfield, 20 Ill., the constitution 
must in this, as in all other of its requirements 
have such a construction as will give it practical 
effect and operation; any other virtually abrogates 
its provisions. In this case, as in that, we must 
hold that the vote cast is prima facie evidence of 
not only the result of the election, but also of the 
number of legal voters in the county, and that 
this presumption will be acted upon until it is re- 
butted, and that the registry lists do not rebut or 
overcome the presumption.”’ 

In 1865 the Supreme Court of Minnesota, Tay- 
v. Taylor, 10 Minn. 107, passed upon a similar 
provision in the constitution of that state, in re- 
gard to the removal of county seats, and the court 
held as follows: **The law presumes that every 
citizen does his duty, and in the eye of the law 
those present and voting at such election consti- 
tute the electors of the county. This construction 
effectuates the purpose of the framers of said sec- 
tion, and makes it speak a sensible and consistent 
language; and we think therefore it is the true 
one. No reason was here given why an absolute 
majority should be required, nor has a precedent 
been cited of a single instance in any state where 
such absolute majority is required, and we think 
no such reason could be given or precedent cited.”’ 
A similar statute in North Carolina received con- 
struction in 70 N.C. 319. The town of Beaufort 
had been authorized to subscribe bonds to a rail- 
road company, when authorized by a majority of 
the voters of said town, qualified to vote for com- 
missioners. The cuurt said, ‘* that all of the vo- 
ters of the town who do not choose to attend at 
the polls are to be taken as assenting to the result 
of the election, according to the votes actually 
polled. This is the usual course. The commis- 
sioners acted upon it and issued the bonds.’’ The 
Supreme Court of Tennessee, in L. & N. R. R. v. 
Davidson County, 1 Sneed, 692, had passed on a 
similar question. The county was authorized to 
take stock of the Louisville & Nashviile R. R. Co. 
** whenever a majority of the voters of said county 
shall determine in favor of the proposition.” It 
was objected that a majority of all the voters had 
not voted for the proposition, and the Supreme 
Court said: ‘* How can we know how many legal 
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voters there are in a county at any given time. 
We can not judicially know it. If it were proved 
that the vote was much larger in the last preceding 
political election, or by the last census, by the offi- 
cial returns, or by the examination of witnesses, it 
would only be a circumstance, certainly not con- 
elusive, that such was the case at the time of this 
election. But we put our decision of that question 
on a more fixed and stable ground. When a ques- 
tion or an election is gut to the people and is 
made to depend on the vote of a majority, there 
can be no other test of the number entitled to 
vote but the ballot-box. If, in fact, there be 
some or many who do not attend and exercise 
the privilege of voting, it must be presumed that 
they concur with the majority who do attend—if, 
indeed, they can be known to have an existence at 
all.” The Supreme Court of Kansas, State v. 
Woodford, 15 Kas. 600, gave its construction of a 
constitutional provision of a similar character. 
Art. 9, sec. 1 of the Kansas Constitution provides, 
‘*that no county seat shall be changed without 
the consent of a majority of the electors of the 
county.”’ The legislature, to carry out this pro- 
vision of the constitution, enacted: ‘that the 
place, having received the majority of the votes 
east, shall be proclaimed by them (the commis- 
sioners) the county seat of the county.”” The su- 
preme court says: ‘‘ In this case the legislature has 
said that the place receiving a majority of the 
votes cast shall become the county seat, thus mak- 
ing the number of votes cast the evidence of the 
number of electors. Doubtless the legislature 
might make other things evidence of this fact. It 
might require as preliminary to every election a 
registration, and make that registration the evi- 
dence. We do not mean that it might, by the 
mere machinery of rules of evidence, over-ride or 
set at naught the restrictions of the constitution, 
or that ‘5 can arbitrarily make conclusive evidence 
of the numb-*r of votes, any list or rule, which in the 
nature of thing: as no connection with that fact — 
and does not reaso:.:bly tend to prove it—but when 
it adopts as conclusive evidence of the fact any- 
thing which, according to the ordinary rules of hu- 
man experience, reasonably tends to prove the fact, 
the courts are not at liberty to ignore or go behind 
such evidence. * * * While the constitution 
must be accepted as a binding law, yet it must be 
construed in the light of common customs and ac. 
cepted facts, and the three ordinary and recognized 
means of ascertaining the number of electors are: 
the census, a registration, and actual voting. Nei- 
ther of these may, in any given case, be exactly 
correct, yet how little of testimony points with un- 
erring certainty to the ultimate fact. Almost every 
kind of evidence is liable to come short of absolute 
exactness. Yet with these as the ordinary evi- 
dences of the number of electors—if the constitu- 
tion sought to compel a resort to other and more 
difficult, though more accurate, evidence—it 
would seem as though such testimony ought to 
have been indicated.’ In the case of Gillespie v. 
Palmer, 20 Wis. 544, the supreme court of that 





state gave the same construction to similar provi- 
sions of its constitutional laws. 

The Supreme Court of Mlinois, during its last 
session, in a full bench, examined this case thor- 
oughly, and in a very able opinion, Melvin v. Lys- 
enby, 72 Ill. 63; 5 Cent. L. J. 15, reviewed the 
doctrine from its inception, and came to the con- 
clusion that, notwithstanding the existence of a 
registration law upon the statute books of Mlinois, 
‘* that the voters of the county there referred to, 
were the voters who should vote at the election 
called to vote upon the question,”’ or that the vote 
of such election should be adopted as the means 
of ascertaining the number of legal voters of the 
county; and “that the vote cast at the election 
upon the question was the whole number of lega} 
voters, and could not be rebutted by the registry 
lists of the election.’’ This case deserves especial 
attention, because the statute construed requires 
‘“‘a majority of the legal voters living in the 
county,”’ which language is much stronger than 
the language used in the Constitution of Missouri. 
To the same effect see 48 Ill. 263; 20 Wisconsin, 
544; 2 Pick. 345-55; 21 Pick. 75; 5 Robert. N. Y., 
649; 21 Pick, 148; 48 Il. 263. 

Many of the cases cited above were decided pre- 
vious to the adoption of the constitution of 1865— 
and many more of them between the adoption of 
the constitution and the passage of the law of 1868 
known as the ‘‘ Township Aid Act.”’ 

It is laid down as a cardinal rule of construc- 
tion that when a convention adopts provisions 
from the constitutions and laws of other states— 
which provisions had already received judicial con- 
struction—it adopts them in view of such con- 
struction, and acquiesces in them. People v. Cole- 
man, 4 Cal. 46; State v. Macon Co., 41 Mo. 453. 

On the 23d of March, 1868, the General Assem- 
bly of Missouri passed an act ‘to facilitate the 
construction of railroads in the State of Missouri,”’ 
sessions acts of 1868, p. 92, which provides: 

1. That on the petition of twenty-five tax- 
payers and residents of a municipal township, the 
county court should order an election to determine 
whether the township would take stock in a rail- 
road company, building or proposing to build a 
railroad through or near such township; and if it 
shall appear from the returns of such election that 
‘not less than two-thirds of the qualified voters of 
such township, voting at such election, are in favor 
of such subscription,’’ it shall be the duty of the 
county court to make such subscription in behalf 
of such township, according to the terms and con- 
ditions thereof. And if such conditions provide 
for the issue of bonds in payment of such sub- 
scription, the county court shall issue the bonds in 
the name of the county, with coupons for interest 
attached. 

2. The county court should, from time to time, 
levy and collect a tax upon property within the 
township sufficient to pay these bonds. 

8. The treasurer of the county shall receive and 
apply the tax. 

4. Persons paying any tax should receive from 
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the collector certificates thereof, and such certifi- 
cates are to be convertible into stock of the rail- 
road company. 

5 “In all cases hereafter, where a railroad or 
branch railroad in this state shall be built, in 
whole or in part by subscriptions to its stock by 
counties, cities or townships, the proceeds of all 
state and county taxes levied upon such railroad 
company or branch so building, or the property 
thereof, shall be paid into the treasury of the 
counties where collected, and the couuty treasur- 
ers shall apportion the same, according to their 
several subscriptions to such counties, cities or 
townships so subscribing stock, until the whole 
amount of such subscription is refunded to them, 
and such sums so apportioned shall be paid over 
to the county or city treasurer and applied to the 
payment of theinterest and principal of the bonds 
issued by such county or city, on account of their 
subscription of stock as aforesaid, if any are out- 
standing, and if not it shall be by them placed to 
the credit of the school fund in such county, city 
or township.” 

It will be perceived that if the legislature pos- 
sessed power to authorize a township, as a civil di- 
vision of the state, to subscribe stock to a railroad 
company, the only other question remaining is 
whether the act satisfies the constitutional provi- 
sion which requires the “ assent of two-thirds of 
the qualified voters’? of the township. It is 
scarcely necessary to discuss the first proposition, 
as it has been fully settled by the Supreme Court 
of the United States in R. R. Co. v. Otoe, 16 Wall. 
667; People v. Draper, 15 N. Y. 541; R. R. Co. v. 
Linn Co., 44 Mo. 504. The great question which 
was presented for consideration in the case of 
Cass Co. v. Johnson, was the constitutionality of 
the act of 1868; i. e., whether the constitutional 
provision requiring the assent of two-thirds of the 
voters of the township at a regular or special 
election was complied with in the provisions of 
the law requiring only two-thirds of those voting 
at the election. 

As was properly said in the Kansas case already 
cited, ‘‘ there are three means of determining the 
actual number of qualified voters in a given dis- 
trict—the census, the registration, and the actual 
vote.’ It is perfectly clear that a census in this 
case could not be a criterion; for neither the state 
nor the federal census requires an enumeration of 
qualified voters. It remains then to determine 
whether the registration of voters required under 
the constitution and laws of Missouri at the time, 
furnishes a test clothed with legal certainty. 

Article 2, section 21, of the constitution of 1865, 
provides that “‘ any qualified voter under the 18th 
section of this article, who may be absent from the 
place of his residence by reason of being in the 
volunteer army of the United States or in the 
militia force of this state in the service thereof, or 
of the United States whether within or without the 
state, shall without registration be entitled to vote 
in any election occurring during such absence.’’ 
It is a notorious fact that during the sitting of said 





convention, not less than one-half of the voters 
qualified under the 18th section, were engaged in 
the military service, and could not have been regis- 
tered for election purposes. Such, indeed, was the 
exigency of military affairs in the state at the time 
the convention adjourned, that it adopted an ordi- 
nance *‘ for the organization of the Missouri mili- 
tia,”’ requiring male citizens between eighteen and 
forty-five years of age to be mustered into military 
service; and any person refusing the oath pre- 
scribed should ‘‘ be considered and treated as a 
prisoner of war;’’ and examination of the consti- 
tution shows clearly that the object of registration 
was to ascertain the qualification of the voter, and 
not to furnish evidence of the number of qualified 
voters in any county or precinct. The registration 
list simply furnished prima facie evidence of quali- 
fication to the voter, so far as his loyalty to the 
government was concerned. For any reason occur- 
ring between the time of registration and the day 
of election, the judges of election had the unqual- 
ified right to reject the votes; and in proof of this 
latter assertion we need only refer to the opinion of 
the Supreme Court of Missouri in the case of Zei- 
ler vy. Chapman, 54 Mo. 502. ‘The court say: ‘‘We 
think the decision of the (lower) court was right 
on this point. Although the voters had taken the 
oath of loyalty and had been duly registered, the 
judges of election had still the right under the law 
to reject them; and if they were improperly re- 
jected that should have been shown by the party 
claiming an improper and illegal rejection. As 
there was no evidence on this point either way, the 
presumption remained that they were properly 
rejected.”’ It is, therefore, submitted that if large 
numbers of persons could vote without registra- 
tion, and the judges of the election could reject any 
number of voters who had been legally registered, 
the registration list can not possibly furnish a cri- 
terion of the number of qualified voters in any 
district. And this is certainly in consonance with 
the spirit of the whole instrnment. Registration 
was required to be made only biennnially, and 
deaths and removals of registered voters must be 
deducted from the regular list in order to deter- 
mine the number of qualified voters left thereon. 
No provision of law was ever made or could 
be made to ascertain these deaths and removals. 
During the disturbed period of Missouri’s his- 
tory a large number of persons were constantly 
emigrating from the state, and hence the act- 
ual vote at an election was unquestionably a 
better test than any registration list could be. The 
same Constitution, art. 2, sec. 17, disqualified all 
persons as voters who made wagers on the result 
of an election, and the act of the legislature in 
pursuance thereof expressly authorized the judges 
of election to reject the ballots of such persons al- 
though registered as qualified voters. Registra- 
tion in a district different from that of the voter’s 
residence, or registration in a false name, or in 
more than one district at a time disqualified the 
voter, and these facts could be found by the judges 
on the day of election. In this state of things it 
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is almost absurd to say that the registration list 
could furnish any correct test of the number of 
of voters in any given district. Registration fur- 
nished no guarantee that a voter should not 
emigrate, that he should not commit crime and 
become Gisqualified, that he should not bet on the 
result of the election, or that he should not die. 

Such a construction of the constitutional provi- 
sion unquestionably would render it impracticable. 
Vattel, in his rulesof interpretation, lays it down as 
an axiom, that *‘ an interpretation which will ren- 
der a provision impracticable must be rejected.”’ 
And, again, he says, ‘‘We must consider the whole 
subject matter together, not so much the significa- 
tion which it may individually admit of, as that 
which it ought to have from the context and spirit 
of the instrument.’’ It seems, therefore, that at 
the time of the passage of the act of 1868, giving 
construction to the constitutional provision, the 
legislature adopted that construction which is 
most reasonable and practical—indeed the only 
one that could have been put into practical opera- 
tion. 

While passing, it may be proper to stute another 
rule of construction which, doubtless, influenced 
the legislature in the passage of the act of 1868. 
“‘ The state constitution must receive an interpre- 
tation, according to the sense in which the people 
are supposed to have understood its language. It 
ought to be construed with reference to the previ- 
ous legislation of the state. It ought to be pre- 
sumed that the people intended that the legislature 
should continue to exercise a power which they 
had exercised from the foundation of the govern- 
ment, unless expressly denied.’? Mayor of Balti- 
more v. State, 15 Md. 376. 

Recurring then to the constitution of 1820, under 
which the people of Missouri had lived, the follow- 
ing language occurs: 

‘*The house of representatives shall consist of 
members to be chosen every second year by the 
qualified electors of the several counties.” Art. 
3, sec. 2. ‘*The senators shall be chosen by the 
qualified electors for the term of four years.”’ Art. 
3, sec. 5. ‘*There shall be appointed in each 
county a sheriff andacoroner, who * * * shall 
be elected by the qualified electors.’’ Art. 4, sec. 
23. ‘And the clerks of the circuit and county 
courts of the respective counties shall be elected 
by the qualified electors of the respective coun- 
ties.’ 2d-amendment, 1834-5. ‘Hereafter the 
judges of the supreme court shall be elected by 
the qualified electors of the state, * * * and 
each judge of the circuit court shall be elected by 
the qualified electors of their respective circuits.” 
Art. 6-7, amendments of 1850. The same lan- 
guage is used in regard to secretary of state, at- 
torney-general, auditor, state treasurer and regis- 
ter of lands, that they be ‘‘ elected by the quali- 
fied voters of this state.” Art. 8 of amendments 
of 1850. 

The legislature, in constructing these constitu- 
tional provisions by an unbroken series of acts, 
provided in all cases that the officials should ‘cast 
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up the votes given to each candidate, and give to 
those having the highest number of votes a certi- 
ficate of election.”” The constitution of 1865 
adopted the same language on the subject of elec- 
tions, and the legislature, following the practice 
of those assembled under the constitution of 1820, 
adopted the same statutory provisions which had 
previously controlled elections. Indeed, it may 
be safely asserted that if the act of the legislature 
of 1868, in regard to township subscriptions be 
void, every election law passed in Missouri since 
1821 is subject to the same objection. The 
uniform practice of the people of the state, 
including all departments of the government, 
executive, legislative and judicial, has been to de- 
clare that the officer or person receiving the high- 
est number of votes at the election should be de- 
clared elected. Domat, in his rules of interpreta- 
tion, says: ‘‘ If doubts or difficulties exist, we 
must resort to usage.’’ Again: ‘*The contempo- 
raneous is generally the best interpretation or con- 
struction of a statute.’ ‘If there is ambiguity in 
the language, the understanding and application of 
it, when the statute first goes into operation, sanc- 
tioned by long acquiescence on the part of the 
legislature and judicial tribunals, is the strongest 
evidence that it has been rightly explained in prac- 
tice. A construction under such circumstances 
becomes established law.’’ 17 Mass. 121. 

But, aside from contemporaneous construction in 
our own state, and aside from legislative exposition 
and judicial interpretation in other states, we have 
in the act of 1868, the deliberate judgment of the 
Legislatnre of Missouri, acting under the solemnity 
of an oath as to the true construction of a provi- 
sion in the constitution which they were sworn to 
support. 

‘* The legislature is a co-ordinate department of 
the government with the judiciary. They legislate 
under the solemnity of an official oath, which it is 
not to be supposed they will disregard. It must, 
therefore, be supposed that their own doubts as to 
the constitutionality of their action have been de- 
liberately resolved in its favor, so that the courts 
may with some confidence repose upon their con- 
clusions.” Cooley’s Con. Lim. 183. 

‘* It is but a decent respect due to the wisdom, in- 
tegrity and patriotism of the legislative body by 
which any law is passed to pronounce in favor of its 
validity.”” Ogden v. Sanders, 12 Wheaton; Fletcher 
v. Peck, 6 Cranch. ‘It isthe duty of thecourt to 
construe a statute in accordance with the legisla- 
tive intent and the court should lean in favor of 
such a construction as might not at first view seem 
most obvious and natural in order to give effect to 
the statute.’ Cooley’s Const. Lim. 185. “‘ Before 
the courts undertake to annul a legislative act it 
should clearly appear that the act can not be sup- 
ported by any reasonable intendment or allowable 
presumption.”” 17 N. H. 241. In other words it 
must appear “that the act admits of no rea- 
sonable construction in harmony with the 
meaning of the constitution.”” Township v. 
Talcott, 19 Wall. 673. It is admitted, however, 
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that where an act clearly and unquestionably 
contravenes the constitution it is the duty of the 
court to assume the responsibility and declare it 
void, but it will be clearly seen that to declare 
this act unconstitutional would have been to as- 
sume a vast responsibility on the part of the courts. 
Before they would so declare, it was necessary to 
adopt some test of the number of voters in a 
township, other than that indicated by the poll 
books; and it has already been shown that such a 
test under the circumstances is utterly impracti- 
cable. J. B. H. 
[TO BE CONTINUED. ] 





TONNAGE DUTY—WHARFAGE FEES. 








KEOKUK NORTHERN LINE PACKET COMPANY 
v. CITY OF KEOKUK. 


Supreme Court of the United States, October Term, 
1 


A MUNICIPAL CORPORATION having power under its or- 
ganization to construct wharves, and collect and regulate 
wharfage rates, may charge and collect wharfage fees pro- 
portioned to the tonnage of vessels landing at its wharves, 
and such a tax is not a “duty of tonnage” as expressed in 
the Constitution of the United States. 


ERROR to the Supreme Court of the State of Iowa. 


Mr. Justice STRONG delivered the opinion of the 
court. 


The principal question presented by the record of 
this case is, whether a municipal corporation of a state, 
having by the law of its organization an exclusive 
right to make wharves, collect wharfage, and regulate 
wharfage rates, can, consistently with the Constitution 
of the United States, charge and collect wharfage pro- 
portioned to the tonnage of the vessels from the owners 
of enrolled and licensed steamboats mooring and land- 
ing at the wharves constructed on the banks of a nav- 
igable river. 

The city of Keokuk is such a corporation, existing 
by virtue of a special charter granted by the legisla- 
ture of Iowa. The act creating it gave to the city 
council power to establish and regulate wharves and to 
fix the rates of landing and wharfage of all boats, 
rafts, and all water-crafts moored at or landing at the 
wharves. By virtue of this power the city councils, 
on the 26th of February, 1872, passed an ordinance, the 
first section of which ordained that all the ground then 
lying, or which might thereafter be made, between 
Water street, in the said city, and the middle channel 
of the Mississippi river, should be declared a wharf, 

-and should be subject to be used for such purposes 
under such conditions as might be prescribed by ordi- 
nance. The second section declared that the whole of 
Water street, as well as the land described in the fore- 
going section, should be opened for the uses and pur- 
poses of a wharf, subject to the rules and regulations 
prescribed by ordinance for its government, and that 
all boats, rafts, and water-crafts that are moored to or 
landed at any part of water street, and the persons 
owning, claiming, and having charge of the same, 
should be subject to the same rules, regulations, wharf- 
age, and penalties as were provided by the ordinance 
in relation to boats, rafts, and other water-craft land- 
ing of mooring at the wharf, as defined by the third 
section. The third section ordained that any steam- 
boat that should make fast to any part of said wharf 
or Water street, or to any vessel or other thing at or 
upon said wharf or street, or should receive or dis- 





charge any passengers or freight thereon, or should use 
any part of said wharf or street for the purpose of 
discharging, receiving, or landing any freight or pas- 
senger, should be liable to a wharfage fee. This fee, 
the ordinance declared, should be one dollar, if the 
tonnage of the boat was less than fifty tons; one dollar 
and fifty cents, if the tonnage of the boat was less than 
one hundred tons and more than fifty; two dollars, if 
the tonnage was one hundred tons and less than two 
hundred; three dollars for boats of two hundred tons 
and less than three hundred; four dollars for boats of 
three hundred tons and less than four hundred; and 
five dollars for all boats of four hundred tons and up- 
wards. The section also ordained that each boat that 
remained at the wharf or street over two and less than 
five days should pay a wharfage fee of one dollar and 
fifty cents for each day after the first two days, and one 
dollar per day for every day over five days it might re- 
main at the wharf or street. The fourth section of the 
ordinance applied the provisions of the third section 
to barges, canal-boats, or keel-boats used in the carry- 
ing trade, landing at the wharf, whether in tow or 
otherwise. This ordinance the plaintiffs in error 
claim to be in conflict with the Constitution. They are 
the owners of several steamboats which have landed 
at the wharves of the city from time to time and occu- 
pied them for the purpose of receiving and discharg- 
ing freight and passengers. Wharfage dues were reg- 
ularly demanded, but refused. Their boats were en- 
gaged in navigating the Mississippi river between St. 
Louis, Missouri, and St. Paul, Minnesota, and they 
landed at Keokuk, one of their regular ports. While 
so employed they were duly licensed and enrolled for 
the coasting trade under the acts of Congress for the 
regulation of commerce. 

These are all the material facts of the case, except 
that the landing of the boats was at an improved 
wharf which the city had built within its limits, ex- 
tending about one thousand feet along the line of the 
river; a wharf which the city had paved, and in build- 
ing, extending, and repairing of which it had expend- 
edalarge sum of money. The money had been bor- 
rowed, and to pay the interest of the debt it became 
necessary to charge and collect reasonable wharfage. 
That the rates charged, if any charge is lawful, were 
reasonable is not denied. They were no more than 
sufficient to meet the interest of the debt incurred for 
building and improving the wharf. 

Suit having been brought to recover the wharfage 
prescribed by the ordinance and a judgment for the 
amount having been recovered and affirmed by the 
supreme court of the state, the plaintiffs in error have 
brought the case here, and they now contend that the 
ordinance is invalid for several reasons. Of these, the 
principal alleged are, that it imposes a duty of tonnage, 
and that it is a regulation of commerce such as Con- 
gress only is authorized to make. Other reasons are 
assigned which we shall notice. 

To determine whether the charge prescribed by the 
ordinance is a duty of tonnage, within the meaning of 
the constitution, it is necessary to observe carefully its 
object and essence. If the change is clearly a duty, a 
tax or burden, which in its essence is a contribution 
claimed for the privilege of entering the port of Keo- 
kuk, or remaining in it, or departing from it, imposed, 
as it is, by authority of the state, and measured by the 
capacity of the vessel, it is doubtless embraced by the 
constitutional prohibition of such a duty. But a charge 
for services rendered, or for conveniences provided, is 
in no sense a tax ora duty. It is not an hindrance or 
impediment to free navigation. The prohibition to the 
state against the imposition of a duty of tonnage, was 
designed to guard against local hindrances to trade and 
carriage by vessels, not to relieve them from liability to 








THE CENTRAL LAW JOURNAL. 


505 








claims for assistance rendered, and facilities furnished 
for trade and commerce. It is a tax ora duty that is 
prohibited; something imposed by virtue of a sover- 
eignty, not claimed in right of proprietorship. Wharf- 
age is of the latter character. Providing a wharf to 
which vessels may make fast, or at which they may 
conveniently load or unload, is rendering them a ser- 
vice. The character of the service is the same, whether 
the wharf is built and offered for use by the state, or 
a municipal corporation, or a private individual, and 
when compensation is demanded for the use of the 
wharf, the demand is an assertion, not of sovereignty, 
but of a right of property. A passing vessel may use 
the wharf or not, at its election, and thus may incur 
liability for wharfage or not, at the choice of the master 
or owner. No one would claim that a demand of com- 
pensation for the use of a dry-dock for repairing a ves- 
sel, or a demand for towing in a harbor, would be a 
demand of a tonnage tax, no matter whether the dock 
was the property of a private individual or of a state, 
and no matter whether proportioned or not to the size 
or tonnage of the vessel. There is no essential differ- 
ence between such a demand and one for the use 
of a wharf. It has always been held that wharf- 
age dues may be exacted, and wharfage dues, it is 
believed, have been collected in ports where the 
wharves have belonged to the state or a municipal 
corporation ever since the adoption of the Constitution. 
In Cannon v. New Orleans, 20 Wallace, 577, this 
court, while holding an ordinance void that fixed dues 
upon steamboats which should moor or land in any 
part of the port of New Orleans, measured by the 
number of the tons of the boats, because substantially 
a tax for the privilege of stopping in the port, and, 
therefore, a duty or tonnage, carefully guarded the 
right to exact wharfage dues. The language of the 
court was: “In saying this, (namely, in denying the 
validity of the ordinance then before it,) we do not un- 
derstand that this principle interposes any hinderance 
to the recovery from any vessel landing at a wharf or 
pier owned by an individual, or by a municipal or 
‘other corporation, a just compensation for the use of 
such property. It is a doctrine too well settled, and a 
practice too common and too essential to the interest 
of commerce and navigation, to admit of a doubt, that 
for the use of such structures, erected by individual 
enterpriseand recognized everywhere as private prop- 
erty, a reasonable compensation can be exacted. And 
it may be safely admitted, also, that it is within the 
power of thestate to regulate this compensation, so as to 
prevent extortion, a power which is often very properly 
delegated to the local municipal authority. Nor do we 
see any reason why, when a city or other municipality 
is the owner of such structures, built by its own 
money, to assist vessels landing within limits in the 
pursuit of their business, the city should not be al- 
lowed to exact and receive this reasonable compensa- 
tion as well as individuals.”’ 

No doubt, neither a state nor a municipal corpora- 
tion can be permitted to impose a tax upon tonnage 
under cover of laws or ordinances ostensibly passed to 
collect wharfage. This has sometimes been attempted, 
but the ordinance always will be carefully scrutinized. 
In Cannon v. New Orleans, the ordinance was held in- 
valid, not because thecharge was for wharfage, nor even 
because it was proportioned to the tonnage of the ves- 
sel, but becausethe charge was not for wharfage or any 
service rendered, It was for stopping in the harbor, 
though no wharf was used. Such,also, was the case of 
Northwestern Packet Company v. St. Paul, 3 Dillon, 454. 
So, in the case of Steamship v. Port Wardens, 6 Wall. 
31, the statute held void imposed a tax upon every 
ship entering the port. This was held to be alike a 
regulation of commerce and a duty of tonnage. It was 





a sovereign exaction nota charge for compensation. 
Of the same character was the tax held prohibited in 
Peete v. Morgan, 19 Wall. 581. 

It is insisted, however, on behalf of the plaintiffs in 
error, that the charge prescribed by the ordinance must 
be considered as an imposition of a duty of tonnage, 
because it is regulated by, and proportionod to, the 
number of tons of the vessels using the wharf, and the 
argument is attempted to be supported by the rulings 
of this court in the “State Tonnage Tax Cases,” 12 
Wallace, 204. But this is a misconception of those 
cases. The statute of Alabama declared invalid was 
not a provision to secure or regulate compensation for 
wharfage, or for any services rendered to the vessels 
taxed. It imposed a tax “upon all steamboats, ves- 
sels, and other water-crafts plying in the navigable 
waters of the state,” to be levied “‘at the rate of one 
dollar per ton of the registered tonnage thereof.” 
It did not tax the boats as property in proportion to 
their value, but according to their capacity, or, as was 
said, ‘‘solely and exclusively on the basis of their 
cubical contents as ascertained by the rules and ad- 
mexsurement and computation prescribed by Con- 
gress.” It was the nature of the tax or duty, coupled 
with the mode of assessing it, which made the law a 
violation of the constitution. As stated, the vessels 
taxed were such as were plying in the navigable waters 
of the state. If not plying in those waters they were 
not taxed. The tax was, therefore, an impediment to 
navigation in those waters which led the court to say 
that it was as instruments of commerce and not as 
property the vessels were required to contribute to the 
revenues of the state. The fact that the tax was pro- 
portioned to the tonnage of the vessels taxed was re- 
lied upon only as supporting the conclusion that they 
were not taxed as property but as instruments of com- 
merce, and the court in view of all these considerations 
remarked: “‘ Beyond all question the act is an act to 
raise revenue without any corresponding or equivalent 
benefit or advantage to the vessels taxed or to the ship 
owners, and consequently it is not to be upheld by vir- 
tue of the rules applied in the construction of laws 
regulating pilot dues and port charges.” Notbing in 
these cases justifies the assertion that port charges or 
charges for wharfage are duties of tonnage merely be- 
cause they are proportioned to the actual tonnage or 
cubical capacity of vessels. It would be a strange 
misconception of the purpose of the framers of the 
constitution were its provisions thus understood. What 
was intended by the provisions of the second clause of 
the 10th section of the first article was to protect the 
freedom of commerce and nothing more. The prohibi- 
tion of a duty of tonnage should, therefore, be construed 
so as to carry out that intent. A mere adherence 
to the letter, without reference to the spirit and pur- 
pose, may in this case mislead, as it has misled in other 
eases. It can not be thought that the framers of the 
Constitution when they drafted the prohibition had in 
mind charges for services rendered or for convenience 
furnished to vessels in port, which are facilities to com- 
merce rather than hinderances to its freedom. And if 
such charges were not in mind, the mode of ascertain- 
ing their reasonable amount could not have been. In 
Cooley v. The Board of Port Wardens, 12 How. 299, 
this court recognized a clear distinction between 
charges for wharfage and imports, or duties on im- 
ports or exports, or duties on tonnage. Referring to 
the second paragraph of section 10, art. 1, of the Con- 
stitution, Curtis, J. speaking for the court, said: “This 
provision of the Constitution was intended to operate 
upon subjects actually existing and well understood 
when the Constitution was formed. Imposts, and duties 
onimports, exports, and tonnage were then known to the 
commerce of the civilized world to be as distinct from 
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fees and charges for pilotage, and from the penalties by 
which commercial states enforced their laws, as they 
were from charges of wharfage or towage, or any other 
local port charges for services rendered to vessels or 
cargoes, and to declare that such pilot fees or penal- 
ties are embraced within the words imposts, or duties 
on imports or exports, or tonnage, would be to con- 
found things essentially different, and which must have 
been known to be actually different by those who used 
this language. * * * It is the thing, and not the 
name, that is to be considered.” 

For these reasons we hold that the ordinance can not 
be considered as imposing a duty of tonnage, and what 
we have said is sufficient to show that most of the other 
objections of the plaintiffs in error to its validity have 
no substantial foundation. It is in no sense a regula- 
tion of commerce between the states, nor does it im- 
pose duties upon vessels bound to or from one state to 
another, nor compel entry or clearance in the port of 
Keokuk, nor is it contrary to the compact contained in 
the ordinance of 1787, since it levies no tax for the navi- 
gation of the river, nor is it in conflict with the act of 
Congress respecting the enrolment and license of ves- 
sels for the coasting trade. All these objections rest 
on the mistaken assumption that port charges, and 
especially charges for wharfage, are taxes, duties and 
restraints of commerce. 

In nothing that we have said do we mean to be un- 
derstood as affirming that a city can, by ordinance or 
otherwise, charge or collect wharfage for merely en- 
tering its port, or stopping therein, or for the use of 
that which is not a wharf, but merely the natural and 
unimproved shore of a navigable river. Such a ques- 
tion does not arise in this case. As we have noticed, 
the record shows that the wharfage charged to these 
plaintiffs in error was for the use of a wharf, built, 
paved and improved by the city at large expense. So 
far as the ordinance imposes and regulates such a 
charge it is not obnoxious to the accusation that it is 
in conflict with the Constitution. A different question 
would be presented had the steamboats landed at the 
bank of the river where no wharf had been constructed 
or improvement made to afford facilities for receiving 
or discharging cargoes. We adhere to all that was de- 
cided in Cannon v. New Orleans. In that case the city 
ordinance imposed what were called “ levee dues ” on 
all steamboats that should moor or land in any part of 
the harbor of New Orleans. It was subsequently 
amended by the substitution of the words “levee and 
wharfage dues” for “levee dues,” but even as 
amended it did not profess to demand compensation 
for wharfage. The plaintiff filed a petition for an in- 


junction against the collection of the dues prescribed 


by it, and for the recovery of those he had been com- 
pelled to pay. It did not appear that he had ever 
made use of any wharf or improved levee, and what we 
decided was that the city could not impose a charge 
for merely stopping in the harbor. The case in hand 
is different. The ordinance of Keokuk has imposed 
no charge upon these plaintiffs which it was beyond 
the power of the city to impose. To the extent to 
which they are affected by it there is no valid objection 
to it. Statutes that are constitutional in part only will 
be upheld so far as they are not in conflict with the 
Constitution, provided the allowed and prohibited 
parts are severable. We think a severance is possible 
in this case. It may be conceded the ordinance is too 
broad, and that some of its provisions are unwar- 
— When those provisions are attempted to be 

orced a different question may be presented. 

The judgment is affirmed. 


Benen 9 ys the report of 7 Soctsten in the coi 
ow in this case, 4 Cent. i J. also, Soctoweshern 


Union Packet Co. v. City of St. ‘toni, and other cases. 4 
Cent. L, J., 68.) ™ < 





CONSTITUTIONALITY OF THE TOWNSHIP 
AID ACT OF MISSOURI. 





COUNTY OF CASS v. JOHNSON. 
Supreme Court of the United States, October Term, 
1877. 


1. TOWNSHIP AID ACT—MISSOURI CONSTITUTION.—The 
“township aid act” of Missouri, which authorizes sub- 
scriptions by townships to the capital stock of railroad com- 
panies whenever two-thirds of the qualified voters of the 
township voting at an election shall assent thereto, is not 
repugnant to article XI, section 14 of the state constitu- 
tion, which prohibits such a subscription “‘unless two- 
thirds of the qualified voters * * * shall assent thereto.” 

2. THE DECISIONS OF THE STATE COURT upon the va- 
lidity of the statute held to settle the question. 

3. HARSHMAN v. BATES COUNTY, 92 U. S. 569, 3 Cent. L. 
J. 367, so far as it declared said law to be unconstitutional, 
overruled. 


In error to the Circuit Court of the United States for 
the Western District of Missouri. 


Mr. Chief Justice WaIreE delivered the opinion of 
the court. 


The first question presented for our determination 
in this case is, whether the “‘ township aid act” of 
Missouri is repugnant to article XI, section 14, of the 
constitution of that state, inasmuch as it authorizes 
subscriptions by townships to the capital stock of rail- 
road companies whenever two-thirds of the qualified 
voters of the township, voting at an election called for 
that purpose, shall vote in favor of the subscription, 
while the constitution prohibits such a subscription, 
“unless two-thirds of the qualified voters of the * 
* * town, at a regular or special election to be 
held therein, shall assent thereto.” 

In Harshman v. Bates County, 92 U. 8S. 569; 3 Cent. 
L. J. 367, we incidentally decided the act to be uncon- 
stitutional, but the point then specially in controversy 
was as to the applicability of this constitutional prohi- 
bition to township organizations. It was impliedly 
conceded upon the argument that if the constitution 
did apply, the law could not be sustained, and we ac- 
cepted this concession as truly stating the law of Mis- 
souri. Now, however, the question is directly present- 
ed whether the provisions of the constitution and the 
statute are not substantially the same. On the one 
hand, it is contended that the constitution requires the 
actual vote of two-thirds of the qualified voters of the 
township in favor of the subscription, and on the other, 
that the requisite assent is obtained if two-thirds of 
those voting at the prescribed election shall vote to 
that effect. 

The Supreme Court of Missouri has often been call- 
ed upon to construe and give effect to this statute, and 
has never in a single instance expressed a doubt as to 
its validity. The first case was that of State v. Linn 
County, 44 Mo. 504, decided in 1869, the year after the 
law was passed. That was an application for a mand- 
amus to compel the county court to issue bonds upon 
a subscription made pursuant to a vote under the law, 
and it was contended that the act was repugnant to 
article XI, section 14, of the constitution, because the 
bonds to be issued were the bonds of the county and 
not of the township, and the voters of the county had 
not given their assent, but the court held that they 
were the bonds of the township and granted the writ. 
Following this are the cases of Ranney v. Baeder, 50 
Mo. 600; McPike v. Pen, 51 Mo. 63, decided in 1872; 
State v. Cunningham, 51 Mo. 479; Rubey v. Shain, 54 
Mo. 207, decided in 1873; State v. Bates Co., 57 Mo. 70, 
decided in 1874; State v. Clarkson, 59 Mo. 149, decided 
in 1875; State v. Daviess Co., 64 Mo. 31; and State v, 
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Cooper Co., 64 Mo. 170, decided in 1876, in all of which 
the act was in some form brought under consideration, 
and in no one was there a suggestion of its unconsti- 
tutionality by either court or counsel. 

It is true that the objection now made to the law was 
in no case presented or considered, but this issuffi- 
ciently explained by the fact that in other cases a con- 
struction had been given to language similar to that 
employed in the constitutional prohibition, adverse to 
such a position. In State v. Winkelmeier, 35 Mo. 103, 
decided in 1864, just previous to the adoption of the 
constitution, under a law which empowered the city 
authorities of St. Louis to grant permission for the 
opening of establishments for the sale of refreshments 
on any day of the week, ‘“‘ whenever a majority of the 
legal voters of the city ’’ authorized them to do so, it 
was held that there must be a majority of the voters 
participating in the election at which the vote was 
taken, and not merely a majority of those voting upon 
that particular question. The judge who delivered the 
opinion of-the court did, indeed, say, “the act ex- 
pressly requires a majority of the legal voters; that is, 
of all the legal voters of the city, and not merely of all 
those who at a particular time choose to yote upon the 
question ;” but this must be read in connection with 
what follows, where it is said that “it appeared that 
more than thirteen thousand voters participated in that 
election, and that only five thousand and thirty persons 
voted in favor of giving the city authority, * * * 
and two thousand and one persons voted against it. 
* * * It is evident that the vote of five thousand out 
of thirteen thousand is not the vote of a majority.” 
Taking the opinion as a whole, it is apparent that there 
was no intention of deciding that resort must be had 
elsewhere than to the records of the election at which 
the vote was taken to ascertain whether the requisite 
majority had been obtained. But, however this may 
be, in 1866 a similar question was presented to the 
same court in the case of State vy. Mayor of St. Joseph, 
37 Mo. 270. There it was provided that the mayor and 
council of St. Joseph should cause all propositions “to 
ereate a debt by borrowing money” to be submitted 
“ to a vote of the qualified voters of the city,” and that 
in all such cases it should require “‘ two-thirds of such 
qualified voters to sanction the same.” A proposition 
to borrow money for the improvement of streets was 
submitted to a vote of the voters at an election called 
for that purpose, and resulted in a majority in favor of 
the measure. The mayor declined signing the neces- 
sary bonds, because “ he was in doubt whether the 
matter was to be determined by two-thirds of all the 
votes polled at the special election, or by two-thirds of 
all the voters resident in the city, absolutely, whether 
voting or not.” Thereupon a suit was instituted to 
settle this question and to compel the mayor, by man- 
damus, to issue the bonds. In giving its decision, the 
court said: “* We think it was sufficient that two-thirds 
of all the qualified voters who voted at the special 
election, authorized for the express purpose of deter- 
mining that question, on public notice duly given, vo- 
ted in favor of the proposition. This was the mode 
provided by law for ascertaining the sense of the 
qualified voters of the city upon that question. 
There would appear to be no other practicable 
way in which the matter could be determined.” 
The writ of mandamus was accordingly issued. The 
same year the question came up again in State v. Bin- 
der, 38 Mo. 450. In that case the point arose under the 
refreshment act of St. Louis, which was considered in 
State v. Winkelmeier. It appeared that the authority 
to grant the permission in question was given at a spe- 
cial election called for that purpose, and that out of a 
vote of seven thousand and eighty-five, five thousand 
and fifty-one were in favor of the grant and two thous- 





and and thirty-four against it. The cases of State v. 
Winkelmeier and State v. St. Joseph were both refer- 
red to, and after quoting from the opinion in the latter 
case, it was said: ‘* We think the case made here comes 
within the reasoning and the principles of that decis- 
ion, namely, that an election of this kind, authorized 
for the very purpose of determining that question, on 
public notice duly given, was the mode contemplated 
by the legislature, as well as by the law, for ascertain- 
ing the sense of the legal voters upon the question sub- 
mitted, and that there could not well be any other 
practicable way in which such a matter could be deter- 
mined.”? These decisions had all been made, and had 
never been questioned, when the act of 1868, now 
under consideration, was passed. They were also in 
force, as evidence of the law of the state, when the 
bonds’ in controversy were issued, and, so far as we 
are advised, there has been no disposition since on the 
part of the courts of the state to modify them. In 
State v. Sutterfield, 54 Mo. 391, the question was as to 
the construction of another clause in the constitution, 
and the decision was placed expressly on the ground 
of a difference between the two provisions. That court 
has in the strongest language intimated its unwilling- 
ness to interfere with its previous adjudications when 
property has been acquired or money invested under 
them. Smith v. Clark Co., 54 Mo. 58; State v. Sutter- 
field, supra. 

In St. Joseph Township v. Rogers, 16 Wall, 644, this 
court gave the same construction to the phrase, “a 
majority of the legal voters of a township,” as used in 
an Illinois municipal aid statute, and Mr. Justice Clif- 
ford, in delivering the opinion, uses this language: “‘ It 
is insisted by the plaintiff that the legislature in adopt- 
ing the phrase, ‘a majority of the legal voters of the 
township,’ intended to require only a majority of the 
legal voters of the township voting at an election noti- 
fied and held to ascertain whether the proposition to 
subscribe for the stock of the company should be ac- 
cepted or rejected, and the court is of the opinion that 
such is the true meaning of the enactment, as the ques- 
tion would necessarily be ascertained by a count of the 
ballot.””. Among other authorities cited in support of 
this proposition is the case of the State v. Mayor of St. 
Joseph, supra. This we understand to be the estab- 
lished rule as to the effect of elections in the absence 
of any statutory regulation to the contrary. All quali- 
fied voters who absent themselves from an election 
duly called are presumed to assent to the expressed 
will of the majority of those voting, unless the law pro- 
viding for the election otherwise declares. Any other 
rule would be productive of the greatest inconveni- 
ence, and ought not to be adopted, unless the legisla- 
tive will to that effect is clearly expressed. Louisville 
R. R. Co. v. Nashville, 1 Sneed, 692; Taylor v. Taylor, 
10 Minn. 124; The People v. Warfield, 20 [ll. 164; The 
People v. Garner, 47 Ill. 252; People v. Wiant, 48 Ill. 
266. We conclude, therefore, that the Supreme Court 
of Missouri, when it decided the case of State v. Linn 
County, and held the law in question to be constitu- 
tional, did not overlook the objection which is now 
made, but considered it settled by previous adjudica- 
tions. That case is, therefore, to be considered as 
conclusive upon this question, as well as upon that 
which was directly considered and decided, and as a 
rule of state statutory and constitutional construction, 
is binding upon us. It follows that our decision in 
Harshman v. Bates County, in so far as it declares the 
law to be unconstitutional, must be overruled. 

It is further insisted that the bonds sued upon are 
invalid, because the railroad company to which the 
subscription was voted was not incorporated until the 
day of the election, and Rubey v. Shain, 54 Mo. 277, is 
cited in support of this objection, That case only de- 
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cides, if it is to be regarded as authority, that a sub- 
scription can not be made by a township until the com- 
pany is incorporated, or rather that township subscrip- 
tions can not be used to bring the company into exist- 
ence. They are, to use the language of the judge in hig 
opinion, not to be made the “ nucleus around which aid 
is to be gathered.”” Here the company had been incor- 
porated when the subscription was made. The deci- 
sion relied upon, therefore, does not apply, and we are 
not inclined to extend its operation. This makes it 
unnecessary to inquire whether this defense could be 
maintained as against an innocent holder. 

It is finally objected that as the bonds are in fact the 
bonds of the township, no action can be maintained 
upon them against the county. Without undertaking 
to decide what would be the appropriate form of pro- 
ceeding to enforce the obligation in the state courts, it 
is sufficient to say that in the courts of the United 
States we are entirely satisfied with the conclusions 
reached by the court below, and that a judgment may 
be rendered against the county, to be enforced, if neces- 
sary, by mandamus against the county court or the 
judges thereof, to compel the levy and collection of a 
tax in accordance with the provisions of the law under 
which the bonds were issued. The reasoning of the 
learned circuit judge in Jordan v. Cass Co., 3 Dill., 185 
is, to our minds, perfectly conclusive upon this sub- 
ect, and we content ourselves with a simple reference 
to that case as authority upon this point. 

The judgment of the circuit court is affirmed. 

Mr. Justice BRADLEY, dissenting; 

I feel obliged to adhere to the opinion given in Harsh- 
man v. Bates County, 98 U. 8. 569; 3 Cent. L. J. 367. If 
the Missouri convention which framed the constitution 
1865 desired to prevent municipal subscriptions to rail- 
road and other enterprises, except by the consent of a 
majority ofthe people qualified to vote in the district 
to be affected, I do not see what language could have 
been adopted more apt for the purpose than that which 
is actually used in the fourteenth section of Article XI: 
‘* The General Assembly shall not authorize any county, 
city or town to become a stockholder in, or to loan its 
credit to any company, association or corporation, un- 
less two-thirds of the qualifted voters of such county, 
city or town, at a regular or special election to be held 
therein, shall assent thereto.” The literal meaning of 
this clause seems to me unmistakably to require two- 
thirds of the qualified voters whether they vote or not. 
The language is just as strong as that of the twenty- 
fourth section of article four, which declares that “no 
bill shall be passed unless by the assent of a majority 
of all the members elected to each branch of the Gea- 
eral Assembly.” This clause bas always been construed 
to mean that no law can be passed unless a majority of 
the members vote for it, whether all are present or not. 
And the reason of the requirment in the former case is 
as strong asin the latter. The people who are to pay the 
taxes for raising a subscription to a railroad, ought not 
to be subjected to that burden, unless the requisite ma- 
jority of the class named, that is, the qualified voters can 
be induced to give their assent to it. In the one case, as 
in the other, absence and failure to vote is equivalent 
toa dissent. I concede that if the Supreme Court of 
Mi-souri has given a contrary construction to the 
clause, which has become the settled law of the State. 
we should be governed by it. But I do not understand 
that this has been done. In the case of the State v. 
Winkelman, 35 Mo. 103, which was decided just before 
the adoption of the constitution, the question arose 
upon the act of 1857, which declared that “the corpor- 
ate authorities of the different cities in the county of 
St, Louis shall have the power, whenever a majority of 
the legal voters of the respective cities in said county 
authorize them to do so, to grant permission for the 





opening of any establishment within the the corporate 
limits of said cities for the sale of refreshments on any 
day in the week.” Atan election in St. Louis, 5,000 
persons voted in favor of giving tothe city, authority to 
grant permission to open establishments for the sale of 
refreshments on Sunday, and 2,000 voted against it. The 
Court held that in order to confer the requisite authority 
under the act, it required “a majority of the legal 
voters, that is, of all the legal voters of the city, and 
not merely of all those whe might, at a particular time, 
choose to vote upon the question.” This was the ex- 
press language of the court; and as, at that election, 
more than 13,000 voters participated in voting for the 
officers to be elected, it was apparent from the election 
returns themselves, without looking further, that a 
majority of the legal voters of the city had not voted 
for the authority. And hence, it was decided, that no 
authority was given, It is evident that the court would 
have came to the same conclusion had it been shown 
in any other way that less than a majority of the legal 
voters voted for the authority, The mode of ascertain- 
ing the whole number of legal voters was not prescribed 
by the law. In that case it sufficiently appeared from 
the election returns themselves. There is no valid rea- 
son why the same conclusion should not be deduced 
from a registry of the legal voters. The objection that 
some persons not entitled to vote, may be registered, 
has no force tomy mind. If any one choose to raise 
that issue it might be open for him todoso. But the 
registry would certainly furnish prima facie evidence 
of the number of legal or qualified voters. 

After the constitution was adopted a case arose on 
that clause of the constitution which declares (Art. IV, 
sec. 30) “that the General Assembly shall have no 
power to remove the county seat of any county, unless 
two-thirds of the qualified voters of the county, at a 
general election, shall vote in favorof such removal.” 
This was the case of the State v. Sutterfield 54 Mo. 
391, and the court, in an elaborate argument, again 
held that these terms require a positive vote in the 
affirmative of two-thirds of the qualified voters of the 
county; and the court expressly says: ‘* There is no 
difficulty in ascertaining what the number is, since the 
same constitution provides for a registration, and 
points out who the qualified voters are.” 

In the cases relied on by the defendant in error, the 
precise question now under consideration was not pre- 
sented to the Supreme Court of Missouri. They mostly 
related to forms of phraseology different from that 
under consideration, and are distinguishable there- 
from in several particulars which it is unnecessary now 
to examine. The leading case of Linn County was 
cursorily examined in Harshman v. Bates County. But 
not desiring to prolong this opinion, by entering into a 
critical examination of these cases, [ will simply re- 
mark that the weight of authority in Missouri, taking 
all the cases together, is, in my judgment, on the side 
of the interpretation which I still feel constrained to 
give to the constitutional clause in question. 

Mr. Justice MILLER concurs in this dissent. 





LEGAL DEFINITIONS.—Client.—One who knows his case. 
Attorney.—One who has to be taught by the client. Bar- 
rister.—One who has to be taught by the attorney. Judge. 
—One who has to be taught by the barrister. Jury.—A 
body that has to be taught by the judge.—[ Mirth. 

THE SOLICITOR’S JOURNAL notices with approval for its 
brevity, a decision of the English Master of Rolls rendered 
last month. In an administration action, in which the 
plaintiff and her next-door neighbor and the defendant 
were examined and cross-examined in court, the learned 
judge delivered judgment as follows: 

“I do not believe the plaintiff on her oath. 

“ Nor do I believe Mrs. A., her witness. 

“I do believe the defendant on his oath ; 

* Therefore I dismiss the action, with costs.” 
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ASSESSMENT AS A BASIS OF TAXATION. 


MARSH ET AL. v. SUPERVISORS OF CLARK 
COUNTY. 


Supreme Court of Wisconsin, August Term, 1877. . 


Hon. E. G. RYAN, Chief Justice. 


vs We Ph ise } Associate Justices. 


1. UNIFORM ASSESSMENT.—That provision of our state 
constitution which declares that the rule of taxation shall 
be uniform, requires a uniform assessment of value, and no 
tax upon property can be supported which does not 
proceed upon valid assessment, legally made, upon a uni- 
form rule. 

2. VIOLATION OF DUTY IN ASSESSMENT.—Violation or 
evasions of duty imposed by law to secure a just and uni- 
form rule of assessment, whether occurring by mistake in 
law or by fraud in fact, which go to impair the general 
equality and uniformity of the assessment, and thereby to 
defeat the uniform rule of taxation, vitiate the whole as- 
sessment as the foundation of a valid tax. Kelley v. Cor- 
son, 11 Wis. 1, and Miltimore v. Supervisors, 15 Wis. 9, as 
to this point, overruled, F 

3. NECESSITY OF STATUTORY AFFIDAVIT—EVIDENCE.— 
Under Ch. 130, Laws of 1868, the act of the assessor in 
making and annexing to and filing with the assessment 
rolls an affidavit that he has performed his statutory duty 
in the several particulars there enumerated, including the 
valuation of each parcel of real property from actual view 
of it, is essential to the validity of the assessment; and 
when such affidavit has not been made, the facts which 
should appear by it can not be shown aliunde, nor can the 
rule of the statute be relaxed by showing that compliance 
with it was impossible. 

4, JURISDICTION OF EQUITY TO RESTRAIN ISSUE OF TAX 
DEED.—Equity will restrain the issue of a deed upon a 
sale of land as for a delinquent tax, where there was no 
valid assessment, without requiring the proof of injury 
to the plaintiff from the pretended tax. 


APPEAL from the Circuit Court of Clark County: 


» Action to enjoin respondents from issuing tax deeds 
on certificates of sale of 1871 for non-payment of the 
tax of 1870, covering appellants’ lands, situated in the 
towns of Lynn and Weston, Clark County, Wisconsin. 
It appears from the evidence: 1. Thatthe assessors did 
not take and subscribe the oath required by law, which 
is to the effect, among other things, that they verily be- 
lieve that the assessment rolls contain a complete and 
perfect entry and list of all real property liable to 18- 
sessment for the then present year; that they have 
valued each parcel of real property from an actual 
view of each parcel; that the valuation of real prop- 
erty, as set down in the assessment rolls, is as deter- 
mined by them, or as corrected by the board of review; 
and that the valuation of property made by them is the 
full value, which could ordinarily be obtained for the 
same at private sale, and whieh they believe the owner 
if he desired to sell, would accept in full payment 
thereof. 1 Tay. Stats. 408, § 56. 2. That the assessors 
valued the lands of resident owners at sums much less 
than the sums which the assessors themselves consid- 
ered to be their true value. 3. That the assessors 
neglected to value from actual view nearly all of the 
lands in the respective towns. 4. That the valuation 
placed by the assessors of Lynn and Weston upon the 
lands of plaintiffs and other non-resident owners is 
greater proportionately than the valuation placed upon 
the lands of resident owners. 

Upon the trial the applications for injunctions were 
denied, and judgments for costs were rendered against 
the plaintiffs, from which an appeal to this court was 
taken. 

Sloan, Stevens and Morris for plaintiffs and appel- 





lants; J. R. Sturdevant. R. J. McBride and 8. N. 
Pinney, for defendants and respondents. 


RYAN, C. J., delivered the opinion of the court: 


1. Doubtless taxes are a debt due to the state by its 
citizens for protection in life, liberty and property. 
Warden v. Supervisors, 14 Wis. 618. But the debt is 
liquidated and matures only upon a valid exercise of 
the taxing power. Here, the exercise of the taxing 
power must be upon a uniform rule; and it is only 
upon an equal assessment, as the foundation of uniform 
apportionment, that the taxing power can be put in 
operation. The statutes ofthe states generally provide 
for assessment, as ‘an official estimate of the sums 
which are to constitute the basis of an apportionment 
of a tax between the individual subjects of taxation ;”’ 
and, when they so provide, the assessment becomes an 
essential part of the process in the collection of taxes. 
Cooley on Tax, ch. XII. But, under our constitution, 
the assessment is not only an essential part of the pro- 
cess, but seems to be jurisdictional. For in no other 
way does it appear possible to collect taxes upon prop- 
erty by uniform sale. Indeed, the constitution so 
clearly implies uniform assessment of values, as an es- 
sential prerequisite to taxes upon property, that it is 
not unsafe to hold that the constitution itself makes 
such assessment jurisdictional. It is certainly so by 
statute. And such a tax, to be valid under the consti- 
tution, must proceed upon a regular, fair and equal 
assessment of the property to be taxed, made by the 
officers, in the manner and with the securities and 
solemnities, provided by statute. These last the legis- 
ture may make and alter at pleasure, but no statute can 
dispense with assessment, or with its essential fairness 
and equality. Smith v. Cleveland, 17 Wis. 556. For, 
without these, taxes can not go upon a uniform rule. 
The uniformity of the rule may be broken as well by 
inequality of assessment of values to be taxed as by 
inequality of rule in the tax itself. And no tax upon 
property can be supported which does not proceed 
upon valid assessment, legally made, upon uniform 
rule. 

Of course, assessments are as liable to error as other 
processes. Assessors may commit errors of judgment 
and mistakes of fact. So that these are exceptional, 
and happen in good faith, not affecting the principle or 
the general equality of the assessment, they will not 
vitiate it. So this court has frequently held. Weeks 
v. Milwaukee, 10 Wis. 263; Dean v. Gleason, 16 id. 1; 
Hersey v. Supervisors, id, 185; Smith v. Smith, 19 id. 
615. But, as will be seen by cases cited, infra, the 
court has also frequently held, that violations or eva- 
sions of duty imposed by law to secure a just and uni- 
form rule of assessment, whether occurring by mis- 
take in law, or by fraud in fact, which go to impair the 
general equality and uniformity of the assessment, and 
thereby to defeat the uniform rule of taxation, vitiate 
the whole assessment as the foundation of a valid tax. 

It is with a view to the general justice of assessments 
that various statutes have defined the duties of all offi- 
cers having part in making or correcting them, and it 
is time that these officers should be reminded of the 
language of this court, in the first case upon the sub- 
jeet, that they must not disobey positive mandates of 
the law, and so make assessments in their own wrong. 
State v. Assessors, 1 Wis. 345. 

These views seem to be almost self-evident. The 
principle on which they rest has been recognized in 
this court, in particular cases, by mandamus to correct 
errors in assessment rolls. State v. Assessors, supra; 
State v. Supervisors,3 Wis. 816; State v. Portage, 12 
id. 562; s, C.,14 id. 550. By certiorari to review the 
actions of the boards of review. Milwaukee I. Co. v. 
Schubel, 29 Wis. 444; Spensley v. Valentine, 34 id, 154. 
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And in actions turning upon alleged abuses. Head v. 
James, 18 Wis. 641; Janesville v. Markoe, 18 id. 350; 
State v. Williston, 20 id. 228; Crane v. Janesville, id. 
305; Lefforts v. Supervisors, 21 id. 688; Curtis v. Su- 
pervisors, 22 id. 167; White v. Appleton, id. 639; Or- 
ton v. Noonan, 23 id. 102; Van Slyke v. State, id. 655; 
Delorme v. York, 24 id. 201; Ketchum v. Mukwa, id. 
308; Wauwatosa v. Gunyon, 25 id. 271; Hamilton v. 
Fond du Lac, id. 490; s.c., id. 496; Phillips v. Stevens 
Point, id. 594; Orton v. Noonan, id. 672; Siegel v. Su- 
pervisors, 26 id. 70; Morten v. Dolphin, 28 id. 456; Hale 
v. Kenoska, 29 id. 599; Sprague v. Coenen, 30 id. 209; 
Dolan v. Trelevan, 31 id. 147; Aberich v. Gilman, id. 
495; Whittaker v. Janesville, 33, id. 76; State v. Cary, 
id. 93; Hersey v. Supervisors, 37 id. 75;; Matteson v. 
Rosendale, id. 254; Massing v. Ames, id. 645; Cramer 
v. Stone 38 id. 259; and many other cases. 

From such of these cases as correct or give relief 
against errors in detail, affecting only particular pro- 
perty in the assessment, it apears to follow logically 
that where a valid objection is common to all or much 
of the property, or goes to the rule or to the whole 
process of assessment, it must operate to avoid the 
whole tax levied on the assessment. And so this court 
has repeatedly held. Knowlton vy. Supervisors, 9 Wis. 
410; Weeks v. Milwaukee, 10 id. 242; Mills v. Gleason, 
11 id. 470; Slauson v. Racine, 13 id. 398; Warden vy. 
Supervisors, 14 id. 618; Kneeland v. Milwaukee, 15 id. 
454; Hersey v. Supervisors, 16 id. 185; Smith v. Smith, 
19 id. 615; Lefferts v. Supervisors, 21 id. 688; Milwau- 
kee, J. Co. v. Hubbard, 29 id. 51; Hale v. Kenosha, id. 
599; Dean v. Borchsenius, 30 id. 236; Oberich v. Gil- 
man, 31 id. 495; Whittaker v. Janesville, 33 id. 76; Her- 
sey v. Supervisors, 37 id. 75; and other cases. 

It would be tedious and unprofitable to review these 
in detail. The general principle underlying them all 
has been already sufficiently explained. They under- 
take to provide a rule which will neither tolerate illegal 
and oppressive taxation, nor defeat the collection of 
the public revenue for technical errors, by distinguish- 
ing between the latter and objections which go to the 
groundwork of the tax, affecting the established prin- 
ciple of taxation, and so rendering it essentially illegal. 
Mills v. Gleason; Warden v. Supervisors; supra. As 
already seen, the groundwork spoken of in these and 
other cases, necessarily includes a valid assessment, 
made in substantial compliance with law, and proceed- 
ing upon a just and equal rule of valuation. This ap- 
pearing, there is foundation so far to support a tax. 
Failing this, there is nothing for a tax to rest upon; no 
groundwork or foundation. 

There are, in some of the cases, dicta upon the dis- 
tinction between formal and substantial defects in as- 
sessments, which may be not wholly consistent with 
the general principle, as in Hersey v. Supervisors, 16 
Wis. 185; Dean v. Gleason, id. 1; Bond v. Kenostra, 17 
id. 284; and elsewhere. But we are able to recall two 
eases only where the judgment of the court at all con- 
flicts with it. And these cases, with any others of the 
like purport, must be so far considered overruled. 

In Kelley v. Corson, 11 Wis. 1, it appears to have 
been held that a mistake in law by the supervisors, 
acting as a board of equalization, which materially 
affected the uniform rule of assessment, would not 
avoid; because it was “an error of judgment upon the 
part of the county board, as to their power under the 
statute, and they were endeavoring in good faith to 
discharge their duties according to law.” But, igno- 
rantia legis neminem excusat; far less an official ap- 
pointed under the law to execute quod quisque tenetur 
scire; a maxium laid up among the earliest rudiments 
of the law, as Story, J., says in Arnold v. Maynard, 
2 Story, 349. The rule in Kelley v. Corson is obviously 
an inadvertence, not unnaturally growing out of a 





previous decision of the same cause: Kelley v. Corson, 
8 Wis. 182. For the mistake in law of the supervisors 
in that case was not made more obviously in good faith 
than the mistake in law of the common council, held 
to be fatal to the whole assessment in Weeks v. Mil- 
waukee, supra, ever since followed, and decided be- 
tween the two reports of Kelley v. Corson. 

In Knowlton v. Supervisors, supra, the court held 
the assessment and the tax levied upon it to be void 
for violation of the rule of uniformity, in favor of one 
whose tax appeared to be greater in consequence of 
the violation. In Miltimore v. Supervisors, 15 Wis. 9, 
in a suit by one whose tax upon the same tax-roll ap- 
peared to be less in consequence of the violation, the 
court refused to interfere, ‘‘ because the taxing officers 
demanded of her less than her due proportion of the 
public revenue.” But the court could not know what 
her due proportion would be. This we take to be a 
mistake of fact, rather than of law, such as might have 
excused the officers in Kelley v. Corson, but can not 
excuse the rule laid down. For, granting the invali- 
dity of the assessment upon the ground stated, it could 
not found a valid tax for either class of persons. There 
was, in the phrase of Mills v. Gleason, no groundwork 
for a tax, and therefore no tax. The void assessment 
could no more create a debt or obligation fer Miltimore 
at the less rate than for Knowlton at the greater rate. 
Failing assessment, the tax failed as a whole. And 
property of boih classes still remained chargeable, not 
yet charged, with due and unliquidated apportionment 
of the public charges, for which the ineffectual attempt 
at taxation had been made. That proportion could be 
ascertained by new and valid assessment only. And 
in advance of that it was as inequitable to enforce the 
less as the greater rate. The court seems to have held 
the unlucky Miltimore accountable for the void assess- 
ment, and inclined to rebuke her constructive effront- 
ery in asking relief against it. 

But the principle, as now stated, is too certain in 
itself, and too clearly recognized in numerous cases, 
to suffer any doubt from these or other exceptional 
cases; far less from mere dicta scattered through the 
reports. A valid assessment only can support a valid 
tax. 

Following closely upon the decisions of this court, 
above cited, came various statutes providing for reas- 
sessment and retaxation, both in cases of particular 
and of general failure of previous taxes. Such statutes 
have been always upheld by this court. Tallman v. 
Janesville, 17 Wis. 71; Cross v. Milwaukee, 19 id. 509; 
Dill v. Roberts, 30 id. 178; Whittaker v. Janesville, 33 
id. 76. And they go further and more directly to meet 
the dilemma sugested in Mills v. Gleason, and Warden 
v. Supervisors, than any rule which this court has 
pewer to adopt. Except when taxing officers are 
afflicted with chronic lawlessness, they serve to secure 
at once the collection of the public revenue and the 
just and equal taxation of property. 

The assessments in the towns of Lynn and Weston, 
in the respondent county, in question here, were made 
under ch. 130 of 1868. That statute is replete with 
provisions in detail to insure an equal and faithful as- 
sessment of all property subject to taxation. It re- 
quires all real estate to be valued by assessors upon 
actual view, as far as practicable. It requires the as- 
sessor, in the valuation of real estate, to consider the 
advantage and disadvantage of each parcel, by location, 
quality of soil, quantity and quality of timber, water, 
ete. It also requires each assessor, upon the comple- 
tion of his assessment roll, to annex to it his affidavit, 
stating in detail that he has performed his duty in sev- 
eral enumerated particulars, in the manner prescribed 
by the statute. The affidavit must set forth, amongst 
other things, that the assessor believes the assessment 
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roll to contain a complete list of all real property liable 
to assessment; the name of each person liable to per- 
sonal tax; that he has valued each parcel of realty 
from actual view of it; that he has, as far as practica- 
ble, viewed each article of personal property assessed ; 
and that each valuation is the full value which could 
ordinarily be obtained for the property a d, and 


what time; intending, probably, to imply that the oath 
was taken when the assessment roll was returned. He 
positively states, however, that he himself signed the 
jurat to the affidavit several years after the levy and 
collection of thetax. Taken together, this is evidence 
of a very suspicious character; the more so, that the 
or’s testimony iv the cause shows that the affi- 





which the assessor believes that the owner, if disposed 
to sell, would accept. The statute goes on to provide 
that the affidavit, so made and annexed, shall be re- 
turned, filed and preserved with the assessment roll; 
this apparently making the affidavit essential to the 
assessment roll, and, indeed, a part of it. 

It is, in this connection, worthy of notice, that ch. 
166 of 1873 so varies the oath of the assessor as to de- 
clare, alike of personal and real property, that he has 
assessed them upon actual view so far as practicable 
only. The assessment passed upon in Hersey v. Su- 
pervisors, 37 Wis. 75, was made under the act of 1873. 

The statute is a just and wise enactment to secure 
the integrity of assessments, and so to fulfill the con- 
stitutional rule; quite adequate to those ends, when 
the official integrity of assessors reaches the standard 
under which they hold their offices. The policy and 
justice of the provisions recited are obvious, and it 
would be idle to enlarge upon their necessity to such 
just and equal rule of assessment as will satisfy the 
uniform rule of taxation. The oath required of as- 
sessors, that they have made the assessment in strict 
compliance with the statute, is manifestly intended to 
secure the fundamental rule of taxation against the 
indolence, carelessness, evasion and willfuiness, as 
well as against the partiality and fraud, of these offi- 
cers. The aflidavit is the evidence, and the only evi- 
dence accompanying the assessment, that values have 
been arrived at, justly and properly, in compliance 
with the statute, and to fulfill the rule of the constitu- 
tion. And the affidavit, therefore, appears to be made 
by the statute of the substance and not of the form, 
of the assessment roll. 

There appears to be, indeed, no other check upon 
the conscience of the assessor. Few other ministerial 
ofticers have opportunity to disregard a great constitu- 
tional principle, or to violate grave private rights, with 
so much impunity. And the statute, therefore, puts 
this check upon him, bringing his official duty directly 
to the test of his personal truth and integrity. An as- 
sessor who has faithfully performed his duty, as the 
statute gives it to him to perform, can not hesitate to 
make the affidavit. An assessor who hesitates to make 
the affidavit, hesitates because he has not performed 
his duty; because he has not followed the process 
given by the statute to secure the fair and uniform 
rule of assessment essential to a justand constitutional 
tax. In other words, an assessor who fails to make 
affidavit impeaches the integrity of his own assess- 
ment. 

The assessment rolls in question here, in both of 
these towns, are impeached upon their face by want of 
the statutory affidavit. There is no pretense that the 
assessor of the town of Weston ever made the affidavit. 
He himself testifies that he would not, and did not, 
make affidavit that he had valued each parcel of real 
estate from actual view, because it would not have been 
true. In the town of Lynn a paper in the form of the 
assessor’s statutory affidavit was at some time annexed 
to the assessment roll; at what time, may, under the 
peculiar evidence of the assessor, and the clerk who 
signed the jurat, be considered doubtful. It was at 
some time signed by the assessor; it is difficult to say 
when. He states that he swore to it before the clerk, 
when he signed it, but that he does not know when he 
signed it. The clerk testifies that the assessor made 
oath to the affidavit before him, but does not state at 





davit, if made, would have been untrue. It may well 
be doubted whether the affidavit was ever made. It 
appears plainly enough that perjury could not be well 
assigned on the affidavit, upon the evidence before us. 
Be that as it may, certain it is, that, when the assess- 
ment roll was returned, when the tax was levied, and 
when the tax sale took place, the assessment roll had 
no affidavit annexed to it, bore no evidence that the 
assessor’s affidavit had ever been made to verify it. It 
rather bore evidence, perhaps, in the unsigned jurat, 
that this assessor, like the other, dare not make the 
affidavit. 

It is apparent that the failure of an assessor to annex 
his affidavit, aud return it with the assessment roll, is 
in disregard of a material provision of the statute, and 
defeats a material safeguard provided for the integri- 
ty of the assessment. When the affidavit is omitted in 
fraud of the statute, because the assessment was not 
made in compliance with the statute, as is the case here, 
beyond a reasonable doubt, there could be little dif- 
ficulty in holding the assessment void for the want of it. 
For the statute does not authorize an unverified re- 
turn, and the assessment roll is prima facie positively 
valid or void, when returned. And the verification of 
the affidavit can not be supplied by evidence aliunde. 
The assessment may be impeached by evidence aliunde, 
against the affidavit, when annexed. Hersey v. Super- 
visors, 37 Wis. 75. But the affidavit can not be sup- 
plied. Iverslie v. Spaulding, 32 Wis. 394. We were at 
first disposed to express a doubt, in this case, whether 
when the affidavit is omitted by accident, and evidence 
is given to supply its place in support of the assess- 
ment, that it was made in good faith, in the manner 
which the affidavit should have verified, the assess- 
ment might not be upheld. But the statute authorizes 
no assessment roll without the . affidavit, sanctions 
none. And it is dangerous to relax statutory rules in 
a matter so vital, going to the very integrity of the as- 
sessment and its compliance with the constitution. 
The door once opened to cases of mere mistake might 
well admit cases of fraud wearing the disguise of mis- 
take, assuming to the courts the power of verifying 
assessments which the assessors did not verify for 
themselves. And, after very mature consideration, we 
feel bound to stand upon the letter, and what we be- 
lieve to be the spirit of the statute itself; and to apply 
the rule of Iverslie v. Spaulding, supra. See also 
Jarvis v. Silliman, 21 Wis. 599; Matteson v. Rosendale, 
37 id. 254, and Cotzhausen vy. Kaehlor, decided at this 
term. An assessment not verified by the statutory 
affidavit of the assessor can not be otherwise verified, 
is not within the statute, and is valid for no purpose. 

We may remark that, hud we not come to this con- 
clusion, we should have found no difficulty in holding 
void the assessments in question here, under the rule 
of Hersey v. Supervisors, 37 Wis. 75. The whole pro- 
cess of the assessors is clearly shown by their own tes- 
timony to have been a fraud upon the statute. 

The learned counsel for the respondent contended 
that in the towns in question a compliance with the 
statute is impossible; and there is evidence in the case 
supporting his argument. But if the statute pre- 
scribes an impossible duty, courts can not hold the 
duty performed because it is impossible. We can not 
hold an assessment valid because it was impossible to 
make a legal assessment. The statute is peremptory, 
taking the case out of all rules of what is called rea- 
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sonable construction. We can‘not interpolate excep- 
tions in it. Such an argument, which can have no 
force with courts, ought to have great weight with 
the legislature. It was probably in view of some such 
difficulty that the affidavit was changed by the statute 
of 1873. But we surely have no power to antedate 
that provision. 

And we have no choice but to hold that no legal tax 
was levied on the lands of the appellants in these towns 
in the year in question. 

2. In such a case, the equitable jurisdiction of the 
circuit courts is too well established, by repeated ad- 
judieations of this court, to be in any doubt. Dean v. 
Madison, 9 Wis. 402; Weeks v. Milwaukee, 10 id. 242; 
Loens v. Racine, id. 271: Mills v. Gleason, 11 id. 470; 
Foster v. Kenoska, 12 id, 616; Rogers v. Milwaukee, 
13 id. 610; Warden v. Supervisors, 14 id. 618; Jenkins 
v. Supervisors, 15 id. 11; Knowlton v. Supervisors, id. 
600; Hersey v. Supervisors, 16 id. 185; Bond Kenosha, 
17 id, 284; Myrick v. La Crosse, id. 442: Mills v. John- 
son. id. 598; Smith v. Milwaukee, 18 id. 63; Mitchell v. 
Milwaukee, id. 92; Kneeland v. Milwaukee, id. 411; 
Kimball vy. Ballard, 19 id. 601; Wells v. Burnham, 20 
20 id. 112; Crane v. Janesville, id. 305; Pierce v. Schutt, 
id. 428; Howes v. Racine, 21 id. 514; Lefforts v. Super- 
visors, id. 688; May v. Holdridge, 23 id. 93; Hamilton 
v. Fond du Lac, 25 id. 490; Seigel v. Supervisors, 26 id. 
70; Dean v. Chariton, 27 id. 522; Dean y. Borchsenius, 
30 id. 236; Whittaker v. Janesville, 33 id. 76; Quinney 
v. Stockbridge, id. 505; Dayton v. Relf, 34 id. 86; Mor- 
gan v. Hammett, id. 512; Hersey v. Supervisors, 37 id. 
76; Massing v. Ames. id. 645; Pier v. Fond du Lac, 38 
id. 470; Johnson vy. Milwaukee, 40 id. 315, and many 
ether cases. 

These cases establish the jurisdiction of courts of 
equity to enjoin the issue of tax deeds, to become a 
cloud upon the title, which are about to issue upon tax 
sales, where, in the language of the court, the ground- 
work for a valid tax is wanting. 

The learned counsel for the respondent did not seri- 
ously question the general jurisdiction. He denied it 
duly, as we understood him, as applicable to some tech- 
nical objections, urged in this case, which we have not 
found it necessary to notice. 

The learned counsel also pressed upon us the rule 
that he who seeks equity should do equity; and that 
the appellants should pay their fair taxes before they 
could have relief against the tax sale. And he insisted 
that the appellants could not have relief without show- 
ing injustice done to them by the tax for which the deed 
was about to issue. We should not, of course, ques- 
tion either of these positions in a case in which they 
could properly arise. 

The difficulty of applying either rule in the present 
case is obvious, and has been already indicated. The 
trouble is that there is no tax; therefore, no apportion- 
ment of the appellants’ share of a tax. It is thus im- 
possible for the appellants, or for the court, to say what 
would be their proportion of a valid tax. And it is 
surely sufficient injury, and sufficiently inequitable to 
support this suit, that a tax deed of the appellants’ land 
will issue, unless they will pay a sum as a tax, for which 
no tax has been assessed. An illegal tax is none the 
less illegal because it may happen to be the same, or 
even less than a legal tax might have been. When, as 
in this case, the whole assessmenf is a fraud upon the 
law, and an evasion of the constitution, every exaction 
of a tax purporting to be levied upon it is a wrong—an 
unlawful exaction of money, not legally or equitably 

payable, under false color of a legal proceeding. 

This appeal, and several kindred appeals submitted 
with it, were argued by the counsel on both sides with 
learning and ability, which greatly aided us in consid- 
ering them. * * * o 





* * * The judment is reversed, and the case re- 
manded, with directions to render judgment according 
to the prayer of the complaint. 


NOTE.—This very able opinion cites and classifies a very 
large number of the tax decisions of the supreme court, 
and must at once become a leading case on the subject of 
taxation. The provision in the constitution of Wisconsin, 
which is applicable to this case, is as follows: “ Therule of 
taxation shall be uniform, and taxes shall be levied upon 
such property as the legislature shall prescribe.” Art. 
VIII,§1. The constitution of Llinois is to the same effect: 
‘The general assembly shall provide such revenue as may 
be needful by levying a tax, by valuation, so that every per- 
son and corporation shall pay a tax in proportion to the 
value of his, her or its property.” Art. IX, §1. Also the 
constitution of Minnesota: “ All taxes to be raised in this 
state shall be as nearly equal as may be, and all property 
upon which taxes are to be levied shall have a cash valua- 
tion, and be equalized and uniform throughout the state.” 
Art. IX,§1. The constitution of Minnesota further pro- 
vides that, “in no case shall non-resident proprietors be 
taxed higher than residents.” Art. II, § 3, In Missouri, the 
general statutes direct that “the assessor shall value and 
assess all property on the assessor’s book according to its 
true value in cash at the time of the assessment.”’ Ch. 12, 
§ 43, The assessor is also required to make oath “‘ that he 
will assess all the property, in the county in which he as- 
sesses, at what he believes to be its actual cash value.” 
Ch. 12, § 4. In Iowa, the law requires real property to be 
assessed “at its true cash value, having regard to its qual- 
ity, location, natural advantages, the general improvement 
in the vicinity, and all other elements of its value.” 
R. 8. § 720. In Illinois, the rule for valuing real estate is 
“its fair cash value, estimated at the price it would bring 
at a fair, voluntary sale.” Ch. 120, § 4, R. S. And assessors 
are required to “ actually view and determine, as nearly 
as possible, the fair cash value of each tract or lot of 
land.” Ch. 120, § 76,R. 8S. Notwithstanding the unequiv- 
ocal uature of these requirements, the fact is notorlous 
that assessments are not uniform in any of the states, nor 
made “ at the actual cash valuation.” This decision must 
work a great change in the method of making assessments 
in Wisconsin, and it is to be hoped that it will have an in- 
fluence in bringing about a much needed reform in other 
states. L. P. H. 
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A LECTURE UPON ROMAN LAW PROCEDURE. By 
GEORGE HOADLY, Professor in the Cincinnati new 
School. Cincinnati: Robert Clarke & Co. 1877. 
This is a pamphlet of forty pages, being originally 

a lecture delivered by Judge Hoadly to the students 

ef the Cincinnati Law School. It contains an interest- 

ing sketch of the Roman courts, their procedure and 
rules of evidence. “If Mr. Abdy’s little work,” says 
the author in his preface, “had been republished in 
this country, I should not have printed these 

pages; but not knowing where else to refer for a 

brief general sketch of this branch of the Civil Law, I 

have compiled these pages both asa pleasure and a 

duty.” Under these circumstances, the student not 

only of this, but of other schools of law, are under an 
obligation to the gentleman who has compiled and 
published this essay. 
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A WASHINGTON despatch of the seth inst. says: Gen. 
John M. Harlan, the newly-appoi jiate Justice of 
the United States Supreme Court, met the other Justices in 
the robing room this morning, and had a cordial welcome. 
He subscribed to the iron-clad oath. Judge Harlan then, 
after the usual formalities, took a seat on the bench.’ 


In A case tried in the Circuit Court in the city of Chicago 
the other day, after the jury retired, and while the foreman 
was taking the vote of the jury upon the question whether 
they should find for the plaintiff or defendant, one of the 
jurymen said: “I don’t know which is the plaintiff and 
which is the defendant, but I want to vote against the man 
— —_ the gold-headed cane, I don’t like his looks,” and 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MISSOURI. 


October Term, 1877. 


Hon. T. A. SHERWOOD, Chief Justice. 
“WM. B. NaPTon, 
“ WaRwIckK Houau, 
“ E.H. Norton, 

“* JOHN W. HENRY, 


SCHOOL-LAWS.— Territory lying outside of a city, 
town or village, and not already attached to it for 
school purposes, may be included by such city, town or 
village in its original organization into a school district, 
under the first section of the act of March 21, 1870, in 
relation to public schools. The State v. Appleton 
City, 538 Mo. 127. Opinion by HouGu, J.—State of 
Mo. v. Board of Education of Mayview District. 

RECORD OF A DEED aS NOTICE.—To constitute the 
record of a deed notice to subsequent purchasers, the 
description contained in the deed should be such as 
would euvable such purchasers to identify the land by 
name, location, monuments, courses and distances, or 
numbers, or the deed should refer to some other re- 
corded instrument which contains such means of iden- 
tification. Stewart v. Huff, 19 Iowa, 557. Opinion by 
HouGH, J.—Gatewood v. House. 


NUISANCE — RAILROAD TRACK.—A railroad track 
laid upon the street of a city by authority of law, 
properly constructed, and operated in a skillful and 
careful manner, is not in law a nuisance. Danville R. 
R. R. Co. v. Commonwealth, 73 Penn. 38. It is a legal 
solecism to call that a public nuisance which is main- 
tained by public authority. Harris v. Thompson, 9 
Barb. 350. He who avers negligence must prove it. 
Opinion by Houau, J.—Randle & Gillham v. Pacific 
R.R. 


BILL OF EXCEPTIONS—PRACTICE.—Upon motion 
filed in a probate court to compel an administrator to 
make an inventory of real estate, and to subject the 
same to the payment of a judgment obtained against 
his intestate, in the absence of any bill of exceptions 
preserving the testimony on the motion, or showing 
that it had been determined as upon demurrer to its 
sufficiency, this court will presume that the matter 
was properly determined by the court below. Opinion 
by Houaa, J.—Helen v. Sore. 


AGENCY—DEALING WITH AGENT, ETC.—Respond- 
ents had been dealing with A., for whom B. was super- 
intendent and agent. After A. had quit business, B. 
carried on the business himself, and defendants con- 
tinued to deal with B., without notice that he was not 
still A.’s agent. Held, that in a suit by B. against de- 
fendants for goods sol by him to them, defendants 
are not entitled to set up as a counter-claim an indebt- 
edness of it to them, without proof that B. had notice 
of the counter-claim, and concealed the fact that he 
was no longer agent for A. Opinion by HouGa, J.— 
Field v. Hahn et al. 


CHANGE OF VENUE—PRACTICE.—When an eject- 
ment suit seems to have been tried in a county where 
the lands do not lie, and the record shows no order of 
the circuit court of the county which had jurisdiction 
under section 4 of article 3 of the practice act, and 
no order changing the venue, in accordance with 
the statute in relation to changes of venue, the judg- 
ment will be rendered, and the case remanded to the 
county in which the lands lie. Henderson v. Hender- 
son, 565 Mo. 534-544. Opinion by Houan, J.—Bray v. 
Marshail. 

EJECTMENT—EVICTION—DAMAGES.— Where a per- 
son who bought land from H. & St. Joe Railroad sues 
for the purchase-money, and it appears that the pur- 
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chaser in possession surrendered on the ground that 
the land was swamp land, within the meaning of the 
act of Congress of Sept. 28th, 1850, and there was no 
testimony tending to show that the land had ever been 
selected as swamp lands under that act; Held, that 
there could be no recovery on the covenant of war- 
ranty, since it does not appear that the surrender was 
to one holding title paramount; that there might be a 
recovery on the covenant of seisen, but as the posses- 
sion passed with the deed, in the al of evid 

of an actual eviction, or ouster in pais, the recovery is 
limited to nominal damages. Collier v. Gamble 10 
Mo. 466; Dickson v. Desire’s Admrs., 23 Mo. 157; 
Cookell v. Proctor, 65 Mo.—Opinion by HouGH, J.— 
Conklinand Wife v. H. & St. Joe R. R. 

CONVEYANCE BY DONEE OF A POWER WHO, ALSO, 
HAS AN ESTATEIN THK SAME PREMISES.—In the case 
of Owens v. Ellis, 64 Mo. 73, this court intimated that the 
true rule applicable to conveyances by the donee of a 
power who, also, had an estate in the land, is the rule 
laid down by Sir Edward Luydenin his comments upon 
Sir Edward Clere’s case, to wit: *‘ That an intent ap- 
parent upon the face of the instrument to dispose of 
all the estate, would be deemed a suflicient reference 
to the power to make the instrumeut operate as an ex- 
ecution of it.” But as in that case of Owens v. Ellis, 
there was an indirect reference to the power, the 
court did not deem it necessary to overrule the case of 
Owens v. Switzer, 51 Mo. 322. In the present case, 
however, there is no reference to the power at all, and 
the court, adhering to the rule above announced, holds 
that the deed passed all of the estate,and Owens v. 
Sweitzer is overruled. Opinion by Houau, J.—Camp- 
bell v. Johnson. 

PRINCIP AL AND AGENT—PRACTICE—WITNESSES. 
—The declarations of one who assumes to act as agent 
for another are not admissible to prove the agency. 
The fact of agency being proved aliunde, the agent’s 
declarations are evidence against his principal. Where 
a witness is asked whether he had made certain state- 
ments, time, place and person being properly indicat- 
ed in the question, and the witness replied that he “did 
not know whether he had done so or not,” it was error 
to refuse to admit proof that he had made the state- 
ment, on the ground that he had not denied making it. 
A witness can not escape contradiction by equivocat- 
ing, or by real or feigned forgetfulness. Starkie on Ev. 
9th ed., 241. The jury are proper and generally com- 
petent judges of the weight to be attached to the tes- 
timony of a witness, and their common sense is a bet- 
ter guide than any technical rules can be, and many 
instructions which custom sanctions as to the influence 
of relationships, prejudices and circumstances in bias- 
ing the mind of a witness, are, perhaps, useless before 
a jury of ordinary intelligence. Opinion by HENRY, 
J.—Peck v. Ritchey. 
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RIGHT OF TRIAL BY JURY.—The provision of the 
constitution of the state, that “in all civil cases the 
right of trial by jury shall remain inviolate,” has refer- 
ence to all civil actions at the common law, and not to 
chancery cases or suits in equity, in which trial by jury, 
as a right, did not exist. A suit for the partition of 
real estate belongs to this latter class of cases, and in 
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such a suit, a trial by jury cannot be demanded asa 
matter of right. Opinion by BIDDLE, C. J.—Alien v. 
Anderson. 

CONVEYANCE TO HUSBAND AND WIFE.—TENANCY 
BY ENTIRETIES.—A husband and wife, though not 
thus described in a deed executed to them, take under 
such deed as tenants by entireties. No interest in such 
an estate; can be sold on execution for the debts of 
either husband or wife, but the conveyance creating it 
may be set aside for fraud. 37 Ind. 391. Where a con- 
veyance is made to husband and wife and a third per- 
son, the portion taken by the husband and wife, will be 
held by them as tenants by entireties. -42 Ind. 141. 
Opinion by PERKINS, C. J.—Hulett v. Inlow, et al. 

RIGHT TO CHANGE OF VENUE.—The provision of the 


statute restricting changes of venue, was intended to. 


prevent a party from taking more than one change 
from the county, or more than one from the judge; but 
not to prevent him from taking one from the county and 
afterwards another from the judge. In other words, 
the provision was intended to restrict a party to one 
change of the same kind. The legislature did not in- 
tend that because a party has taken a change of venue 
from the county, he should be compelled to try his 
cause before an interested or prejudiced judge. Opinion 
by WORDEN, J.—Leary v. Ebert, et al. 

REPLEVIN.—TENDER.—PAYMENT OF MONEY INTO 
Court.—Where a party pleads a tender, he must fol- 
low it up by payment of the money into court. And 
where a plaintiff sues in replevin to recover an article 
of which, he alleges he is the owner and entitled to the 
possession, but on which the defendant has a lien, he 
cannot maintain his suit and recover possession of the 
property without paying the amount of the lien tend- 
ered into court. Otherwise, he might recover the 
property without paying the amount of the lien, leav- 
ing the defendant to a personal remedy for the recovery 
for thesum due him. Opinion by PERKINS, J.—E. & 
C. R. R. Co. v. March. 

DIVORCE—SUPPORT OF MINOR CHILDREN.—G rant- 
ing alimony is discretionary with the court, as the cir- 
cumstances of the case render just and proper, and is 
not subject to revision in an appellate court unless the 
discretion is clearly abused. Where a wife was granted 
a divorce and $2,000 alimony and the custody of two 
young children, the custody of four older children be- 
ing given to the husband, who was a farmer in good 
circumstances, and able to support and educate his 
children; held, the decree did not absolve him from 
the obligation to do so, and such right and obligation 
remained the same as though no divorce had been de- 
ereed, or that custody of the children had not been 
given to the mother. Opinion by BIDDLE, J.—Coun 
v. Coun. 

WILL.—WoORDs OF LIMITATION OR CONDITION.— 
‘ Where a will devised property to a wife only “ during 
her widowhood,” and it also provided that when she 
eeased to be the testator’s widow, and his youngest 
ehildren came of age, the property was to be divided 
equally amongest all his heirs, held, the words were 
words of limitation, and not of condition, and were not 
within the meaning of the statute which provides that 
“a desire or bequest to a wife with a condition in re- 
strainment of marriage shall stand, but the condition 
shall be void.”” The estate was limited to her during 
her widowhood, and no greator estate was devised to 
her. If the testator had devised to his widow an estate 
for life, or in fee, dependent upon the condition that 
she should not marry, the devise would have been 
good and the condition void. Opinion by WORDEN, J. 
—Harmon v. Brown, et al. 

DECEDENT’S EstaTE— SET-OFF — WHEN NOT AD- 
M&SSIBLE.—In a suit by an administrator for a debt 





due the decedent, originating after the death of the 
intestate, the defendant can not set-off a debt due him 
by the intestate before his decease. The principle of 
mutuality in such cases requires that the debts should 
not only be due to and frem the same persons, but in 
the same capacity. And where the administrator of a 
deceased partner sold the interest of such partner in 
the firm to the surviving partners, who executed their 


» note for the purchase price, held, in a suit brought on 


such note by the administrator, that the defendants 
could not set-off a judgment they had obtained against 
the administrator for an indebtedness due them from 
the intestate before his death; and that the defendants, 
by permitting the administrator to take possession of 
and sell the interest of the deceased partner, waived 
any specific lien which they might otherwise have had 
upon the same for the payment of their claim against 
his estate. Opinion by Howk, J.—Wilborn et al. v. 
Coon. 

CRIMINAL PRACTICE—EVIDENCE.—IMPEACHMENT. 
—Prosecution for grand larceny. On the trial the de- 
fendant, testifying in his own behalf, was required by 
the court to answer on cross-examination the following 
questions: ** Have you not been convicted of stealing 
horses before, and sent to the penitentiary?” and 
** Have you not been convicted of someother crime and 
sent to the penitentiary ?’? Held, the court erred. The 
defendant had offered no evidence in support of his 
general good character, and the state should not have 
been permitted to introduce evidence for the purpose 
of impeaching his good character, as the defendant in 
the case. A witness cannot be impeached or sustained 
by proof of general moral character, and much less so 
by proof of anisolated act of good or bad character. 
49 Ind. 124. The evidence thus introduced, was not 
relevant to the issues in the case, and was not compe- 
tent for any purpose. 1 Freenl. Ev. sec. 457. Opin- 
ion by Howk, J.—Farley v. The State. 
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BILL OF EXCEPTIONS—NOTICE.—Notice to the peti- 
tioner’s counsel, that a bill of exceptions has been 
allowed and filed, is legal notice of the contents of the 
bill thereby brought to his knowledge and open to his 
inspection, especially when, as in the present case, he 
previously understood that the exceptions were not to 
be allowed in the form in which he had presented 
them. PER CurIAM.—Fletcher v. Sibley. 


BaSTARDY—EVIDENCE.—1. When a woman makes 
acomplaint against a man, charging him with being 
the father of a bastard child, she may be a witness in 
support of her complaint; and if in time of her tra- 
vail, she accuses the same man of being the father of 
the child of which she is about to be delivered, and 
has continued constant in her accusation, “the fact of 
such accusution in time of travail may be put in evi- 
dence upon trial to corroborate her testimony.’’ Gen. 
Stats., c. 72, § 8. And such accusation may be proved 
by her own testimony or that of other witnesses. Reed 
v. Haskins, 116 Mass. 198. 2. But if no accusation is 
made in time of travail, the trial must proceed as if 
there was no such provision of the statute by which 
her testimony may be corroborated. Opinion by END- 
IcoTT, J.—Ray v. Coffin. 
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EQUITY—TAXATION OF TRUST FUND.—A bill in 
equity will not lie to compel the trustees of an accumu- 
lating trust fund to pay the taxes assessed upon them, 
in respect of such fund, by the town wherein they re- 
side. By Gen. St., c. 11, sec. 12, cl. 6, such fund is tax- 
able only to the heirs-at-law, at their place of resi- 
dence, and the trustees are not liable to the town in 
any form of action. Hathaway v. Fish, 13 Allen, 267. 
Opinion by MorTON, J.—Inhabs. of Freetown v, Fish. 


PARTNERSHIP—DISSOLUTION—NOTICE.—Upon the 
question whether A, who was formerly a member of 
the firm of B. & Co., had withdrawn from said firm 
before the time when certain checks were drawn by it 
to plaintiff, and whether plaintiff had notice thereof, 
evidence that notice of the dissolution of the firm, and 
the withdrawal of A were inserted in two newspapers, 
and an editorial upon the same subject in one of them; 
that plaintiff advertised in said papers, which were 
sent regularly to his place of business, and that plain- 
tiff made an affidavit to the proof of his claim in bank- 
ruptcy against the other parties, was competent and 
sufficient. Opinion per CURIAM.—Roberts v. Spencer. 


ILLEGAL KEEPING OF INTOXICATING LIQUORS— 
PRacTICE.—Upon the trial of an indictment for keep- 
ing and maintaining a certain tenement, used for the 
illegal sale and illegal keeping of intoxicating liquors, 
it is necessary to prove that the liquors found in the 
building were kept by the defendant for illegal sale 
though it would be immaterial that they were not in- 
tended to be sold in the building where they were 
found. Com. v. Intox. Liquors, 116 Mass. 24. Both 
the place of deposit and the place of actual sale would 
be embraced in the description of common nuisances, 
as given in Gen. Stats., c. 87,§ 6. 2. Where, in such 
ease, the indictment was in two counts, no exception 
lies to the refusal of the judge to order a separate trial 
upon each count. Carlton v. Com.,5 Met. 532; Com. 
y. Cain, 102 Mass. 487. Opinion by AMES, J.—Com. v. 
McCluskey. 

ILLEGAL SALE—KNOWLEDGE OF GUILTY PURPOSE. 
—-In an action to recover the price of certain intoxi- 
cating liquors, the auditor’s report, which is taken as 
an agreed statement of facts, finds that the liquors 
* were sold in the State of Connecticut for the purpose 
of being brought into this commonwealth, to be here 
kept and sold in violation of law;” but adds “ that the 
defendant entertained such illegal purpose, and that 
the plaintiff had reasonable cause to believe that the 
defendant entertained such illegal purpose’” At the 
time of the sale the St. 1869, c. 415, repealed by St. 1875, 
c. 99, which contained a saving clause as to pending 
prosecutions, etc., was in force. Held, that the find- 
ings of the auditor fail to bring home to the plaintiff 
anything more than reasonable cause to believe, and 
this, it is well settled, is not enough to defeat his right 
to recoyer. Adams v. Coulliard, 102 Mass, 171; Ely v. 
Webster, id. 305; Hotchkiss v. Finan, 105 Mass. 86. See 
also Hall v. Spear, 50 N. H. 253. Opinion by CoLt, J.— 
Lindsey v. Stone. 

Poor DEBTOR— APPLICATION FOR DISCHARGE— 
EXAMINATION UNDER.—In an application for a dis- 
charge under the act relating to poor debtors, if the 
debter, having taken the required oath before the ex- 
piration of the appointed hour and before the creditor 
appeared, instead of submitting to be examined, has 
obtained permission from the magistrate to absent 
himself for the purpose of consulting his counsel, the 
effect of such permission is to extend the hour fora 
reasonable length of time for the purpose of the ex- 
amination, and a return within such reasonable time 
for the purpose of submitting to the examination, 
although after the original hour bad expired, prevents 
a breach of the recognizance. Cook v. Mayer, 121 





Mass. 415. But submission to examination, if the 
creditor wishes to examine, is indispensable to the 
debtor’s discharge. Millett v. Lemon, 123 Mass. 355; 
Simpson v. Trivett, 120 Mass. 147. If, therefore, he had 
left the magistrate’s office, refusing to be examined, or 
at least leaving it wholly uncertain whether he would 
be examined or not, his return alone was not necessa- 
rily a submission to examination; and if the creditor, 
though absent, had made arrangements to be inform- 
ed if the debtor should conclude to undergo examina- 
tion, it is the duty of the debtor to make his conclu- 
sion known. Opinion by AMES, J.—Cook v, Thayer. 

MORTGAGE—SALE UNDER POWER — RIGHTS OF 
MORTGAGOR AND HIS ASSIGNS.—1. Upon a sale un- 
der a power contained in a mortgage of real estate, the 
proceeds belong to those who owned the legal title be- 
fore the sale; and the mortgagee making the sale is 
bound, after deducting the amounts of his own mort- 
gage debt, with the costs and expenses of the sale, to 
pay the surplus remaining in his hands to the mortga- 
gor or his assigns, according to their respective titles. 
2. Where the rights claimed under the mortgagor, sub- 
ject to the mortgage, have been created by his convey- 
ance, either absolute or in mortgage, the mortgagee 
making the sale, and holding a surplus in his bands, is 
liable to such assigns of the mortgagor, according to 
their respective interests, in the ordinary action for 
money had and received. Buttrick v. Wentworth, 6 
Allen, 79; Varnum v. Meseror, 8 Allen, 158; Gardner 
v. Barnes, 106 Mass. 505; Wiggin v. Heywood, 118 
Mass. 514; Cranson v. Ockington, 118 Mass. 409. The 
mere fact that defendant sold not merely the title 
mortgaged to him, subject to prior mortgages, but the 
entire title in the land does not affect the case, because 
that course might be lawfully taken. O’Connell v. 
Kelly, 114 Mass. 97; Alden v. Wilkins, 117 Mass. 216; 
Newton v. Hall, 118 Mass. 511. Opinion by Gray, C. 
J.—Cook v. Basley. 

SALE OF PERSONAL PROPERTY—CHANGE OF Pos- 
SESSION.—Goods in a store were attached by the de- 
fendant as the property of P. The plaintiff claimed 
titled to them under a sale from P. previously made to 
him. The defendant introduced evidence tending to 
show that after the alleged sale the business of the 
store was conducted in the same manner as before, 
without notice, or visible change, or claim of change 
in the ownership of the property. For the purpose 
of showing that after the alleged sale to the plaintiff 
the purchases and sales of goods in the store were made 
by the plaintiff or in his name, a witness was permitted 
to testify that P. stated to him that the goods he was 
them buying were the goods of the plaintiff, and that 
plaintiff had bought him out. This statement was made 
before the attachment. Held, that the evidence as to 
the statement of P. was material and significant as ex- 
planatory of the apparent possession, and tended to 
defeat the inference from the defendant’s evidence, 
that there had been no change or claim of change in 
regard to it. The fact that the declaration was made, 
and not its truth or falsity, was the point relied on. See 
Boyden v. Moore, 11 Pick. 364; Blake v. White, 13 N. 
H. 267; Pomeroy v. Bailey, 43 N. H. 118; Waleott vy. 
Keith, 21 N. H. 193; Jacobs v. Remsen, 36 N. Y. 670: 
Avery v. Clemons, 18 Conn. 306; Redfield v. Buck, 35 
Conn. 328; Helfrich v. Stern, 17 Penn. St. 241. Opin- 
ion by COLT, J.—Place v. Gould. 

WILL—CONSTRUCTION OF.—A testator, after certain 
other legacies and annuities, provided an annuity for 
his son W., for and during his natural life, to be paid 
out of the income of the estate. Following this, the 
eighth clause requires, in substance, a division of one- 
half the residue to be made among the children of W. 
after the latter’s death, but not before his youngest 
child shall have attained the age of twenty-one years; 
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Subsequent provisions require a similar distribution of 
the remaining half among the children, when the 
youngest attained the age of thirty years, with a provi- 
sional clause that if the children have made bad use of 
the money previously paid over to them under the will, 
then the estate. or so much of it as may be necessary 
for their benefit and support, shall be kept in trust for 
them. The distribution of this half of the residue, it 
is also declared, shall not be made until after the death 
of W., but shall be kept for the purpose of paying the 
annuity to W. out of the income, and, if necessary, out 
of the principal. W. being still alive, and the children 
having all reached the age of twenty-one years, a bill 
in equity was brought to compel the trustee appointed 
by the probate court upon the death of the executors, 
now to make the distribution under the eighth clause, 
without regard to the fact that W. is still living. 
Held: That although it may be that by the unexpected 
duration of W.’s life, the estate may all come to be 
divided at one and the same time, and the plan for pro- 
tection of improvident devisees be thereby defeated, 
yet these considerations are not enough to defeat an 
express and positive provision by which no part of the 
estate is to be divided while W. lives. A want of fore- 
sight on the part of the testator, is no reason for disre- 
garding an unambiguous provision, or for supplying 
substitutionary, or rejecting words by intendment, so 
as to change its meaning. Butterfield v. Hamant, 105 
Mass. 338; Carpenter v. Heard, 14 Pick. 449, 457; Hunt 


v. Hunt, 11 Met. 88. Opinion by COLT, J. .—Merritt v. 
Converse. 
——>— 
NOTES. 





THE EXECUTIVE COMMITTEE of the Illinois State Bar 
Association have so far perfected arrangements for the 
coming annual meeting of the Association, in Springfield, 
January 34, 1878, as to be able to announce: That the an- 
nual address will be delivered by the President of the As- 
sociation, Hon. Anthony Thornton; and that the exercises 
will conclude with a bar supper at the Leland—expense 
per plate, $2. A cordial invitation is extended to the Bar of 
the State to attend the annual meeting and participate in 
the exercises, 


THE EXAMINATION of students for admission to the bar of 
Illinois will take place at Springfield, January 3d. 1878. The 
Supreme Court has adopted the following rule in regard to 
admissions: “Hereafter every applicant for license to 
practice law in the courts of this state will be required to ap- 
pear before the Supreme Court at one of its regular terms in 
any of the grand divisions, and then and there in open court, 
be examined by the court touching his qualifications as an 
attorney and counselor at law, and shall also then and there 
present tothe court a certificate from some court of record 
of the county in which such applicant resides, of good moral 
character. Provided, however, it shall be a requisite of 
such examination that such applicant shall have pursued a 
regular course of law studies in the office of some lawyer 
in general practice, for at least two years, of which fact he 
shall satisfy the court by the certificate of such lawyer and 
his own aflidavit. Provided, further, that the time em- 
ployed at any law school as a law student, shall be consid- 
ered as part of the two years, of which the court shall be 
satisfied in the manner above specified.” 


THE LONDON correspondent of a Chicago paper was in 
attendance on the great detective case at the Old Bailey, 
and was astonished beyond measure at the methods of En- 
glish justice; “ There did not seem to be an impression 
1 that they were deadly ene- 
mies because they ‘happened to be engaged on opposite 
sides of the same case. Their treatment of each other was 
characterized by all the courtesy of gentlemen, such as one 
would find at a dinner-table or in the social intercourse of 
a drawing-room. The al of ly squabble, of 
the ill-tempered wrangles of counse] made me homesick; 
and was an emphatic reminder that I was far from home, 
and among astrange, asingular people. My nostalgia was 
increased by the absence of anything like the bullying of 
witnesses, The man in the box was not made to believe 











that he was regarded as a deliberate perjurer. There 
seems to prevail here the singular—singular from an Amer 
ican legal standpoint—conviction that a man can be a wit- 
ness on the other side without necessarily being a liar and 
a horse thief, and treated accordingly.” 

THE LONDON STANDARD thus speaks of the bar in Rus- 
sia: The bar is to this day far behind in its standard of pro- 
fessional honor and dignity. A system obtains of bargain- 
ing direct with the client on the “payment by results” prin- 
ciple. In criminal cases the prisoner will agree to pay his 
counsel three or four times as much if he secures him an 
acquittal, and the counsel takes good care to get a large 
part of this money in advance, A barrister will even de- 
scend to frightening his client by exaggerated statements of 
the danger he is in; and, further, will not scruple to de- 
mand, also in advance, payments for “ secret purposes ”— 
that is, for bribing influential officials. Indeed, the bar in 
Russia is mercenary and rapacious; and, as the division of 
duties recognized in England between the solicitor and the 
barrister is not known in Russia, sharp counsel are 
brought face to face with their unhappy clients, aud take 
the measure of their means and ignorant credulity. The 
barrister regulates his fees in much the same way as an ad- 
vertising quack doctor would do, and carries on the action 
or cure in the lowest commercial spirit. 

A FEW days ago the Queen’s Bench Division summarily 
cut short an application for a mandamus, made by the ap- 
plicant in person, on the ground that there was a rule that 
the application for a mandamus could be made by counsel 
only. And the court added that the rule was a salutary 
one, as it prevented parties from being harassed by writs 
granted on insufficient grounds. Considering that manda- 
mus is a discretionary writ, we fail to understand the rea- 
son; itis for the prosecutor to make out his case, and, ex- 
cept upon grounds prima facie sufficient, it would seem that 
no harassing could arise. But, however this may be, we 
have failed to find any authority for the “rule.” It is, in- 
deed, said in Corner’s Crown Practice, p. 122, that ‘‘ Coun- 
sel must be instructed to move upon the affidavits fora 
rule calling upon the party required to do the act,” but this 
is a little ambiguous, and, if it means that the plaintiff may 
not appear in person, there is no authority cited for this 
proposition. In the famous case of Doe d. Bennett v. Hale, 15 
Q. B. 171, there is a dictum of Lord Campbell, at p. 179, that 
“we ”—i. e., the Court of Queen’s Bench—“ refuse to hear 
@ criminal information moved for by any but counsel ;”’ but 
the distinction between criminal information and manda- 
mus is marked and clear, for the mandamus lies where the 
prosecutor has no other remedy, whereas the criminal in- 
formation lies by special favor of the court in anticipation 
of the more tardy remedy by indictment. — Solicitor’s 
Journal. 

Sik WALTER RALEIGH’S TRIAL.—Sir Walter pleaded not 
guilty, and Heale, the king’s sergeant, opened the case 
against him, recapitulating the points of the indictment; 
and when he came to the clause implicating Arabella 
Stuart, he foolishly exclaimed—‘As for Arabella Stuart, she 
hath no more title to the crown than I have, and I utterly 
renounce any.” Raleigh, even in his critical situation, 
could not restrain a smile at this absurdity. Coke then 
went into the case at length, and what he lacked in proof 
he endeavored to supply by the most virulent abuse. He 
described in inflated language the intention of the agitators 
of the “ Bye,” and amongst other things that they meant 
to make proclamation against lies, as if that were 
absolute treason. Raleigh calmly reminded him that he 
was not charged with the “Bye.” “You are not.’ replied 
Coke ; “ but it will be seen that all these treasons, though 
they consisted of several parts, closed together like Sam- 
son’s foxes, which were joined in their tails, though their 
heads were separated.” Raleigh still insisted that the 
“ Bye” was the treason of the priests, and said, “‘ What is 
the treason of the priests to me?” “I will then come close 
to you,” said Coke. “I will prove you to be the most 
notorious traitor that ever came to the bar; you are, in- 
deed, upon the ‘ Main,”’ but you have followed them upon 
the ‘Bye’ in imitation.” And Raleigh’s pertinent checks 
80 enraged the scurrilous lawyer, that he went on furiously 
denouncing Raleigh as a damnable atheist, a spider of hell, 
and the most vile and execrable of traitors. “You speak 
indiscretely, barbously and uncivilly,” interposed Raleigh. 
“I want words,” shouted Coke, ‘‘I want words to express 
thy viperous treasons.” “True,” replied Raleigh; “for 





you have spoken the same things half a dozen times over 
already.”—From Cassell’s History af England for November. 








